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1 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA . 

Civil Action No. 2963-55 
Herbert M. Pilzer, Plaintiff, 
vs. 

Albert F. Jordan, 

Superintendent of Insurance of the District of Columbia, 

and . " ' 

Samuel Spencer, Robert E. McLaughlin, and 
Thomas A. Lane, 

Commissioners of the District of Columbia, Defendants . 

Washington, D. C., 
September 12,1955. 

,* . , * ‘.’i 

The above-entitled cause came on for hearing before the 
Honorable ALEXANDER HOLTZOFF, United States Dis¬ 
trict Judge, at 10 o’clock a. m., on motion of Defendant 
Jordan for summary judgment, motion of defendants Spen¬ 
cer, McLaughlin and Lane to dismiss and plaintiff’s motion 
for permanent injunction or, in the alternative, for a tem¬ 
porary injunction. t •„ . 

APPEARANCES: ..)' K ' 

On behalf of the Plaintiff: *« -*■ * 

ALFRED M. SCHWARTZ, Esq., and 
CHARLES JAY PILZER, Esq. 

On behalf of the Defendants: 

LYMAN J. UMSTEAD, ! 

Assistant Corporation Counsel. 
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2 OPINION OF THE COUBT 

THE COUBT (Holtzoff, J.): The statute vests in 
the Superintendent of Insurance of the District of Columbia 
broad powers to either grant and renew or refuse to grant 
or renew licenses to engage in the business of insurance 
broker. Such broad authority is necessary for the protec¬ 
tion of the public because the insurance business involves a 
high degree of trust and fidelity. 

One of the requirements for the issuance of a license or a 
renewal of a license is that the Superintendent find that the 
applicant is a trustworthy person. 

In this case, the Superintendent refused to make a finding 
that the plaintiff was trustworthy and, therefore, on that 
basis denied the application for a renewal. 

The Court may not substitute its own judgment for that 
of the Superintendent. The Court, however, does have 
authority to determine whether there is a reasonable, ra¬ 
tional basis for the decision reached by the Superintendent 
and if there is a rational or reasonable basis, the authority 
of the Court ends and the action of the Superintendent must 
be sustained. 

Bearing in mind the limitations on the power of the Court, 
nevertheless, the Court is of the opinion that there is 
not sufficient rational basis for the finding that the plain¬ 
tiff is not a trustworthy person. The acts charged 

3 against him are in the nature of peccadillos, at the 
most, and should not be used as a basis for what 

might be called “economic decapitation” and a complete 
barring of the plaintiff for life from the insurance broker¬ 
age business. 

The Court will deny the defendant Jordan’s motion for 
summary judgment. 

The Court will treat the plaintiff’s motion for a perma¬ 
nent injunction as a motion for summary judgment because 
that is what it is, in effect, and will grant it accordingly. 

You may submit your order. 
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Now, the Court wishes to add this: Of course, this deci¬ 
sion should not be deemed a criticism of the Superintendent 
of Insurance. On the contrary, the Superintendent of Insur¬ 
ance is to be commended for the well directed zeal that he 
has always been seen to exhibit in the protection of the 
public interest because there are vast opportunities, on the 
part of persons engaged in various aspects of the insurance 
business, to defraud unsuspecting members of the public 
and that has been done. The Court merely intellectually 
disagrees with the Superintendent’s decision in this single 
instance. . ’ > 1 

MB. UMSTEAD: Mr. Schwartz, the application which 
you filed covered the instant year beginning May 1,1954, to 
April 30,1955 which expired by its own terms. 

MB. SCHWABTZ: We also applied and were de- 

4 nied, on June 14, of current application on the same 
ground. 

MB. UMSTEAD: So this will be considered as not going 
to what he had the hearing on. ‘ . 

THE COUBT: I am not passing on the new application 
because there may be other facts, one way or the other, on 
the new application. 

What I am holding is that there was no basis for the 
denying for the renewal for the year 1954. 

MB. SCHWABTZ: And the rest will follow, as a matter 
of course. 

Your Honor is granting the motion to dismiss as to the 
Commissioners so that can be embodied in the order? 

THE COUBT: Yes. 

• *• V, ' * 

• i • • • • • # 

5 • COMPLAINT FOB INJUNCTION 

j «* ^ » J ‘ * 

1. Jurisdiction of this action is conferred upon this 
Court by Title 11, Section 306 and Title 35, Section 1349 of 
the Code of Laws for the District of Columbia, 1951 edition. 



2. The plaintiff is an adnlt citizen of the United States 
and a resident of the District of Columbia. The defendant, 
Albert F. Jordan, is Superintendent of Insurance for the 
District of Columbia and defendants, Samuel Spencer, Rob¬ 
ert E. McLaughlin and Thomas A. Lane constitute the Board 
of Commissioners for the District of Columbia and they are 
sued in their respective official capacities. 

3. The plaintiff, Herbert M. Pilzer, age 37, was born in 
the District of Columbia and has been a lifelong resident 
thereof. He is married and has engaged continuously in the 
insurance business since approximately 1939 or 1940, except 
during the period from January, 1942, (when he voluntarily 
entered the Naval Service of the United States) until Oc¬ 
tober, 1945, (when he was retired from active duty in the 

U.S. Navy with the rank of Lieutenant Junior Grade). 
6 During each year beginning with the year 1940, he 

regularly applied for and was issued a license to 
solicit insurance. He received, during each of the interven¬ 
ing years, except during those years when he was in the 
Naval Service of the United States during 1942, such a 
license to solicit insurance. In the year 1953, he held a 
broker’s and policywriting agent’s license for fire, casualty 
and surety business, as well as a solicitor’s license for life 
insurance, which were renewals of previous licenses held by 
him and regularly issued by the Superintendent of Insur¬ 
ance. On the-day of-, 1954, application was 

made for a renewal of solicitor’s license to sell life insurance 
and the same was granted and issued. On the 23rd day of 
April, 1954, the plaintiff applied for renewal of his Broker’s 
and PoHcywriting Agent’s License, which said application 
was accompanied by a check No. 273 in the amount of 
$135.00 payable to the order of the Collector of Taxes, D.C., 
and was also accompanied by the required bond issued by 
the United States Fidelity and Guaranty Company, num¬ 
bered 1010-13-1230-54, and by other required documents, viz. 
company appointment forms. 
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4. Licenses issued under the Insurance Laws of the Dis¬ 
trict of Columbia by the Superintendent of Insurance ex¬ 
pire on April 30th of each year and over a period of many 
years renewal licenses on applications timely filed are sel¬ 
dom if ever issued by the Superintendent of Insurance on 
or prior to the expiration of the license for the preceding 
year and that generally licenses of this nature are not 
issued for several months after May 1st of each year when 
the license year by law commences. 

5. Plaintiff further states that through inadvertence and 
oversight, he neglected to check on the issuance of the re¬ 
newal license on his application for Broker’s and Policy- 
writing Agent’s License for Fire, Casualty and Surety, and 
did not thereafter discover until the 23rd of March, 1955, 
that such license timely applied for by him had not been 

issued by the defendant, Albert F. Jordan. 

7 6. Upon discovery of the fact that the license for 

which he had applied had not been issued, plaintiff 
made inquiry at the office of the Superintendent of Insur¬ 
ance on or about the 28th day of March, 1955, to ascertain 
why the license had not been issued to him, and he was in¬ 
formed that the application transmitted by him to the Su¬ 
perintendent of Insurance had not been received in the 
office of the Superintendent of Insurance. Whereupon, at the 
suggestion of the deputy to the Superintendent of Insur¬ 
ance, he was instructed to file a letter stating what had 
happened, which letter dated March 31, 1955, was trans¬ 
mitted to the Superintendent of Insurance; a copy thereof 
is annexed hereto as Defendant’s Exhibit No. 3 in the tran¬ 
script of a hearing held in the Office of the Superintendent 
of Insurance on April 14,1955, and made a part hereof. 

7. On April 1,1955, after the letter dated March 31,1955, 
hereinabove referred to in the preceding paragraph, was 
received by the Superintendent of Insurance, the same dep¬ 
uty in the Department of Insurance telephoned the plaintiff 
that a new application would be required accompanied by a 
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duplicate bond and by duplicate appointment forms from 
the insurance companies represented by the plaintiff. 
Plaintiff immediately procured duplicates of the bond and 
other required forms, and transmitted on April 6, 1955 to 
the Superintendent of Insurance, all such requested forms. 

8. That thereafter, a letter was received by the plaintiff 
from the defendant, Albert F. Jordan, Superintendent of 
Insurance, informing the plaintiff as follows: 


April 7,1955 


“Dear Sir: 

Upon consideration of the application for license 
submitted by you in person yesterday, it appears 
that in violation of law you have, since April 30, 
1954, acted as a fire and casualty insurance agent 
and broker and have represented yourself as 
8 being licensed as a fire and casualty insur¬ 
ance agent and broker without actually be¬ 
ing so licensed, and it appears further that during 
that time, you have, in violation of law, represented 
yourself as being in the plumbing and electrical 
contracting businesses without being licensed to 
engage in those businesses, and that, in connection 
with the latter offense, you have been formally 
charged with violating the law. 

Section 1336, D.C. Code, 1951 edition, provides 
that a license such as that for which you have ap¬ 
plied shall not be issued until the Superintendent of 
Insurance is satisfied that the applicant is trust¬ 
worthy, that he intends to act in good faith, and is 
worthy of a license. I am not now satisfied on these 
points. Therefore, on April 14, 1955, at 10 AM., 
full opportunity will be afforded to you at a hearing 
in this office, to show cause why, notwithstanding 



the offenses herein cited, the license for which yon 

have applied shonld be issued. .. • j 

> ■ ‘ * * - . 

Very truly yours, 

/s/ ALBERT F. JORDAN 

Superintendent of Insurance” 

9. Pursuant to such a letter, a hearing was afforded the 
plaintiff at the Office of the Superintendent of Insurance on 
April 14,1955, wherein the proceeding set out in the accom¬ 
panying transcript and made a part hereof, occurred. At 
said hearing an Assistant Corporation Counsel, represent¬ 
ing the Superintendent of Insurance, asked (at page 17 of 
the transcript) a witness, one Reginald S. Beard, an inves¬ 
tigator for the Department of Occupations and Professions 
D.C. Government, over the objection of the attorney for the 
plaintiff, concerning two charges pending in the Municipal 
Court for the District of Columbia, relating to telephone 
listings allegedly in violation of the Plumbing and Electrical 
Regulations of the District of Columbia. The witness was 
nevertheless permitted to answer as to the existence of two 
unproved and pending charges in the Municipal Court for 
the District of Columbia; the plaintiff had entered a plea of 
not guilty to the said charges, and both of which were, after 
trial on the 2nd day of June, 1955, adjudicated in favor of 

the plaintiff by a finding of “not guilty.” These 
9 charges did not involve any moral turpitude nor any 
element of untrustworthiness. The Circumstances 

i t 1 * * 

underlying the charges were fully explained and the expla¬ 
nation neither contradicted nor challenged in any way. 

10. These charges related to the fact that the plaintiff had 
telephone listings of the A and S Electric Company, and 
Service Plumbing Company in the telephone directories and 
which listings the plaintiff had maintained over a period of 
approximately seven or eight years as a result of wholesale 
accounts maintained by him for the sole purpose of pur- 

\ r * 1 i i ; ' 4 * * ‘ 1 • ’ ' • ' ■ 1 
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chases at discounts directly from wholesale firms of electri¬ 
cal and plumbing supplies used in buildings owned by the 
plaintiff. The circumstances in relation to these listings 
were fully explained without contradiction at pages 32 to 38 
in the proceedings before the Superintendent of Insurance 
annexed hereto as an exhibit. That neither of the listings 
which were the subject of the information which was pend¬ 
ing in the Municipal Court at the time of the hearing before 
the Superintendent of Insurance contravened any statute 
or municipal regulation and such fact was so held by the 
Municipal Court in adjudging the defendant not guilty. * 

11. Plaintiff further asserts that he is the owner of sub¬ 
stantial real estate holdings in the District of Columbia, is 
financially responsible and has never been charged with or 
accused of any improper conduct, has never had a com¬ 
plaint before the Superintendent of Insurance in connec¬ 
tion with the conduct of his insurance business over the 
years that he has been a licensed agent and has always been 
and is known in the community as an honorable, trust¬ 
worthy and respected citizen. 

12. That the plaintiff further avers that on the 29th day 
of April, 1955, plaintiff applied for his license for a Broker’s 
and Policywriting Agent’s License for Fire, Casualty and 

Surety and several days previously application had 
10 also been made for a Soliciting Agent’s License for 

life insurance and on the 14th day of June, 1955, the 
Superintendent of Insurance informed the plaintiff by letter 
dated June 9th, 1955, that his application for license under 
the Fire and Casualty Act was denied because he, the de¬ 
fendant, Albert F. Jordan, was not satisfied that the plain¬ 
tiff was trustworthy or intended to act in good faith in the 
capacity involved in the license applied for and is unworthy 
of a license. 

13. Prior to the receipt of the letter dated June 9, 1955, 
from the Superintendent of Insurance, and on to wit April 
20, 1955, plaintiff appealed to the Commissioners for the 
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District of Columbia to review the action of the Superin¬ 
tendent of Insurance, which letter was transmitted by mail 
by plaintiff’s attorney, Alfred M. Schwartz, to the Commis¬ 
sioners of the District of Columbia on April 20,1955. There¬ 
after, when no acknowledgment of the letter from the Com¬ 
missioners was received by plaintiff’s said attorney, inquiry 
was made by the said Alfred M. Schwartz of the office of the 
Commissioners, where it was ascertained that the letter 
dated April 20, 1955, had not been received, although on 
inquiry it was ascertained that the copy of the letter simul¬ 
taneously mailed to the Superintendent of Insurance, had 
been received. Immediately upon discovery of the failure 
of the Commissioners to receive the letter mailed by plain¬ 
tiff’s attorney, duplicate copies were sent on May 2, 1955, 
receipt of which were acknowledged on May 3,1955. By let¬ 
ter dated May 3rd, 1955, plaintiff’s attorney was informed 
that the Commissioners would consider the appeal in writ¬ 
ing, but not orally, and would give careful consideration to 
all evidence and arguments in writing which plaintiff’s at¬ 
torney would care to submit. Thereafter without waiting or 
contacting further plaintiff’s attorney, and before further 
evidence and arguments in writing could be sub- 
11 mitted to the Commissioners, the Commissioners on 
June 10, 1955, advised plaintiff’s attorney by letter 
dated June 7th, 1955, as follows: 

“Alfred M. Schwartz, Esq.,' 

Suite 916 Evans Building, 

1420 New York Avenue, N.W., 

Washington, D.C.' * 

Be: Herbert M ; . Pilzer Appeal from denial 
of Insurance License by the Superin- 

•> tendent of Insurance'’ 1 - • 

• * « * , * „ 

Dear Sir: . i • , ... . » 

I* 1 '**'-''** * 1 ' * » 

I have been instructed by the Board of Commis¬ 
sioners of the District of Columbia to advise you 


t 
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that, after careful consideration of the appeal filed 
by yon on behalf of Herbert M. Pilzer, they have 
affirmed the April 19,1955 decision of the Superin¬ 
tendent of Insurance which denied an insurance li¬ 
cense to Mr. Pilzer. 

Sincerely yours, 

/s/ G. M. Thobnett, 

Secretary 

Board of Commissioners, D.C.” 

♦ V 

14. Plaintiff invites attention to the transcript of the hear¬ 
ing before the Superintendent of Insurance wherein it will 
be noted that no evidence was adduced reflecting adversely 
upon the trustworthiness or moral fitness of the plaintiff 
for a license to sell insurance, and that the only evidence 
upon which the defendants have acted was the unproved 
pending charges in the Municipal Court, of which the plain¬ 
tiff was subsequently found not guilty. These charges did 
not involve any moral turpitude, any untrustworthiness, any 
unfitness to engage in the insurance business and no conduct 
contravening any law or regulation. 

15. That in addition the only evidence of any type offered 
in support of plaintiff’s untrustworthiness was the evi¬ 
dence of the fact that he did not have in his possession the 
license form normally issued by the Superintendent of In¬ 
surance for the current year. The plaintiff, however, intro¬ 
duced evidence by three witnesses of his trustworthi- 

12 ness and his reputation in the community insofar as 
the trait of trustworthiness is concerned. Each of the 
aforesaid witnesses testified that plaintiff’s reputation in 
the community on this trait was that he was trustworthy. 
The testimony of these witnesses was neither contradicted 
nor contraverted in any way. Each of these witnesses is 
engaged in the insurance business in the District of Colum¬ 
bia as an officer of a well known insurance company or 
agency and had testified that they personally, as a part of 


their job with their companies or agencies, had caused a 
routine investigation to be made of the plaintiff, supple¬ 
menting his own personal knowledge. They further testi¬ 
fied that the results of these investigations reflected no dis¬ 
credit on the plaintiff and established that he was trust¬ 
worthy and highly regarded in the community. 

16. In addition to testimony by the plaintiff that his appli¬ 
cation for insurance license had been timely submitted to 
the Office of Superintendent of Insurance, plaintiff was cor¬ 
roborated by the stub in the check book appearing in its 
regular order showing a check had been issued payable to 
the Collector of Taxes for the required license fee, and that 
he had applied for, procured and paid the bond premium on 
the bond required to be submitted with the application for 
renewal, and that company appointment forms required to 
be submitted with the application had been issued, one wit¬ 
ness from one of such companies personally appearing and 
so testifying. 

16. No evidence was presented to or considered by the 
Superintendent of Insurance relating to any intention of 
the plaintiff or his motives in engaging in the insurance 
business, nor was there any evidence from which it could be 
inferred that plaintiff was not intending to act in good 
faith. • '• / 'V 

13 17. During the years that the plaintiff has been 

engaged in the insurance broker’s business, he has 
operated the same from an office in the District of Columbia, 
and since 1952 he has continued his said business at an office 
located at 1401 Columbia Road, N.W., Washington, D.C. 
During the calendar years 1952, 1953 and 1954, the plaintiff 
wrote insurance business with gross premiums as follows: 
For the year 1952—$80,629.66,1953—$77,765.08 and 1954— 
$69,113.10. The plaintiff’s net commissions on the afore¬ 
mentioned premiums averaged between 12 and 15%, and his 
net commissions on the aforementioned premiums amounted 
as follows: 


For the year 1952—$12,658.81 
For the year 1953—$ 9,412.69 
For the year 1954—$ 9,299.29 

18. When the defendant, Albert F. Jordan, informed the 
plaintiff that he, the defendant Jordan, had not issued a 
license to the plaintiff covering the year commencing May 1, 
1954, plaintiff immediately discontinued further insurance 
writing pending the renewal of his licenses. Prior to that 
time, the gross premiums of the business conducted by him 
as an insurance broker approximated $22,740.00, in the 
year 1955. 

19. That the plaintiff, over the period of years that he 
has been engaged in said business, has built up a valuable 
business which has been productive to him of substantial 
income. That the insurance business involves not only the 
matter of affording to the policy holders insurance protec¬ 
tion, but also the matter of servicing the policies, which is 
and has been an important factor of developing the good¬ 
will of plaintiff’s clientele. 

20. The defendants have denied plaintiff renewal of in¬ 
surance licenses applied for by him for the current year and 

such denial will completely destroy the plaintiff’s 
14 business. Already persons to whom plaintiff had sold 
policies of insurance whose policies have expired 
subsequent to the date when plaintiff was compelled to re¬ 
frain from further engaging in the insurance business have 
placed their policies elsewhere to the loss, detriment and 
damage of the plaintiff. i ,r ■ , ' - 

21. The plaintiff is without any remedy for damages and 
the action of the defendants was wholly unwarranted, arbi¬ 
trary, capricious and without basis or foundation in law or 
in fact, and has already resulted in irreparable damage, and 
further substantial irreparable damage will ensue unless the 
defendants are compelled by mandatory injunction to issue 
to the plaintiff licenses to which he is entitled and for which 
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he has applied and which applications have been denied by 
the defendants. 

22. The action of the defendants has further reflected 
adversely upon the reputation of the plaintiff and will prej¬ 
udice the plaintiff in his future earning 1 of a livelihood in 
any capacity.. 

WHEREFORE, the plaintiff demands judgment against 
the defendants as follows: 

1. That the defendants be required and compelled to 
issue to the plaintiff renewals of the plaintiff’s brokers and 
policy-writing agents licenses for fire, casualty and surety 
business and a renewal of a solicitor’s license for life insur¬ 
ance as applied for by him. 

2. That the defendants, The Superintendent of Insurance 
and the Commissioners for the District of Columbia, be re¬ 
quired and directed to vacate their action and their orders 
evidencing their action denying plaintiff insurance licenses 
as applied for by him. 

3. That a temporary mandatory injunction be granted for 
the issuance of the licenses applied for referred to 

above. 

15 4. And for such other and further relief as to the 

• t 

Court may seem just and proper. 

/s/ Herbert M. Pilzer 
K ... ... Herbert M. Pilzer 

/s/ Alfred M. Schwartz * • vt. • . 

Alfred M. Schwartz , . 

1420 New York Ave., N.W. 

Washington,D. C. . •.-« 

/s/ Charles Jay Pilzer u .- 

Charles Jay Pilzer „ ■ . : < 

1407 L Street, N.W. ' 

Washington, D. C. 

Attorneys for Plaintiff . , 

DISTRICT OF COLUMBIA, SS 

HERBERT M. PILZER, being first duly sworn, deposes 


u 
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and says that he has read the foregoing complaint by him 
subscribed, and that he verily believes the matters and facts 
therein stated to be true. 

/s/ Herbert M. Pilzeb 
Herbert M. Pilzer 

Subscribed and sworn to before me this 6th day of July, 
1955. 

/s/ Clyde B. Cablet 

Notary Public D.C. 

• ••••••• 

18 Filed July 7,1955 Harry M. Hull, Clerk 

THE SUPERINTENDENT : The hearing will 
come to order. This is a hearing, of which notice was given 
under date of April 7,1955 by letter sent by registered mail, 
reading as follows: 

Mr. Herbert M. Pilzer, 

1401 Columbia Road, N. W., 

Washington 5, D. C. 

Dear Sir: 

Upon consideration of the application for license 
submitted by you in person yesterday, it appears 
that in violation of law you have, since April 30, 
1954, acted as a fire and casualty insurance agent 
and broker and have represented yourself as being 
licensed as a fire and casualty insurance agent and 
broker without actually being so licensed, and it 
appears further that during that time, you have, in 
violation of law, represented yourself as being in 
the plumbing and electrical contracting businesses 
without being licensed to engage in those busi¬ 
nesses, and that, in connection with the latter of¬ 
fense, you have been formally charged with violat¬ 
ing the law. - •» 
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Section 1336, D. C. Code, 1951 edition, provides 
that a license such as that for which you have ap- . 
plied shall not be issued until the Superintendent of 
Insurance is satisfied that the applicant is trust¬ 
worthy, that he intends to act in good faith, and is 
worthy of a license. I am not now satisfied on these 
points. Therefore, on April 14, 1955, at 10 A. M., ' 

full opportunity will be afforded to you at a hearing • 
in this office, to show cause why, notwithstanding 
the offenses herein cited, the license for which you 
have applied should be issued. v 

Very truly yours, 

/s/ ALBERT F. JORDAN 
Albert F. Jordan 
Superintendent of Insurance 

. • * f ' ' 1 1 * • * ‘ * ♦ 2 * * * k 

The record will show that Mr. Lyman J. Umstead appears 
for the Office of the Corporation Counsel, and Mr. Charles 
J. Pilzer appears as counsel for his brother, Mr. Herbert M. 
Pilzer. ' .. 

We have found in hearings similar to this in the past, 
Mr. Pilzer, that very frequently counsel may wish to 
19 enter into stipulation as to some phase of the case, 
and for that purpose, an opportunity will be af¬ 
forded counsel at this time. r m r ./ 

MR. UMSTEAD: There are some things that must be 
obvious, and for that reason, we will attempt, if we can, 
to stipulate to the facts although we have individuals here 
to prove them. The number one fact that your brother, Mr. 
Herbert M. Pilzer, is not at this time licensed as a fire and 
casualty agent or broker in the District of Columbia—. 

MR. PILZER :• I don’t quite know what may be involved; 
I have the legal application of that but not—. ” 

MR. UMSTEAD: In other words, what I am getting at 
is, does he possess a license from this department for a fire 
and casualty agent or broker? 



MB. PILZEB: At this time he does not have in his pos¬ 
session a license issued by this department to him ; he does 
not have one on the normal form and the normal way that 
it would be issued. Whether he would or would not be 
licensed, I am not sure. I will stipulate that he does not have 
any paper or document at the moment that was issued by 
this department for an agent or broker—. 

MB. UMSTEAD: For the current year? 

MB. PILZEB: For the current year. 

MB. UMSTEAD: Will you stipulate that he has not 
been so licensed during the period 5/1/54 to date—5/1/54 
being the term when the license year begins? 

MB. PILZEB: I do not understand. 

MB. UMSTEAD: At the moment, he has no paper which 
would indicate that he is licensed as an agent or broker? 
Fact number two, he does not have any such certificate 
which would indicate that he has been licensed from 5/1/54, 
the beginning of this license year, to the present day? 

MB. PILZEB: I think I have something on that. 
20 I will stipulate that no license form—, formal docu¬ 
ment form was received from the Superintendent of 
Insurance or his office for the year as stated by you, and he 
hasn’t held one—? 

THE SUPEBINTENDENT: What was that last phrase ? 

MB. PILZEB: He does not have one. 

MB. UMSTEAD: He does not have one. 

MB. PILZEB: He has not had such a paper since 5/1/54. 

MB. UMSTEAD: The new license year. Will you stip¬ 
ulate that during that time to date, he has displayed signs 
indicating that he was an agent for a fire and casualty com¬ 
pany, namely, the America Fore Insurance Group, and 
National Union Fire Insurance Company? 

MB. PILZEB: Yes, I will so stipulate. 

MB. UMSTEAD: Will you further stipulate that during 
that time, beginning 5/1/54 to date, that he has, in fact, 
engaged in such business for those companies? 



MR. PILZER: I will so stipulate. 

MR. UMSTEAD: Will you further stipulate that he has 
advertised in the classified section of the Washington 
Telephone Directory under date of January 1955 edition 
that he was engaged in the insurance business under the 
name of Service Insurance Agency and that, in fact, he 
represented that he did write fire and casualty business ? 

MR. PILZER: I will stipulate that on page 494 of the 
classified telephone directory of the Chesapeake and Po¬ 
tomac Telephone Company for the Washington area, dated 
January 1955, there is a listing under the words, bold-face, 
“Service Insurance Agency”, giving the address “1401 
Columbia Road, N,- W.”, telephone number Columbia 
5-7730”. 

MR. TJMSTEAD: All right. Will you further stip- 
21 ulate that under Service Insurance Agency, through 
a letterhead used by Mr. Pilzer, he did represent 
during that period of time that he was or that Service 
Insurance Agency was insurance counsellors for casualty, 
fire, life and bonds? ^ 

MR. PILZER: I will stipulate to that. If you want to 
have this marked, he does use that. 

MR. TJMSTEAD: And has used that? 

MR. PILZER: And has used that. 

MR. TJMSTEAD: Will you mark that Government Ex¬ 
hibit No. 1. 

MR. PILZER: Since there is no contention—, since I am 
not contending in any way he did not—strike that out—. 

THE SUPERINTENDENT: State what you are con¬ 
tending. 

MR. PILZER : We are contending— r it is a little difficult 
to say—, we do not contest the fact that he was doing an 
insurance business and did write insurance, and did attempt 
to write insurance during the period of time subsequent to 
the expiration of the license period, May 1,1954. We don’t 
contest the fact that he did actually write insurance, he sold 
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insurance, and engaged in the insurance writing business. 

MR. UMSTEAD: Without a formal license being issued 
to him. 

MR. PILZER: Without a formal license being in his pos¬ 
session, yes. I think those questions were all leading to that. 

MR. UMSTEAD: Yes, I think that is rather clear. Will 
you stipulate as to the classified directory indicating it—, 
whether or not Mr. Pilzer is engaged in the business of—, 
whether or not he is, in fact, has represented himself as a 
licensed plumber or electrical contractor? 

MR. PILZER: I will not so stipulate and we deny that 
he represented that he was a licensed plumber or a licensed 
electrician. 

MR. UMSTEAD: Will you stipulate that the classified 
directory lists this address and Mr. Pilzer’s name? 
22 MR. PILZER: I will not so stipulate. 

MR. UMSTEAD: I think that clears up that phase 
of it. I think we should at this time ask Mr. Beard to 
testify. 

THE SUPERINTENDENT: Just a moment. I am not 
satisfied as to the first stipulation. I am not sure that 
there is a meeting of minds between you. You, apparently, 
asked for a stipulation, in effect, that Mr. Pilzer was oper¬ 
ating during a period of time without a licence—. 

MR. UMSTEAD: Yes. 

THE SUPERINTENDENT:—and it, apparently, is Mr. 
Pilzer’s contention that he did not possess a license, and 
Mr. Pilzer appears to make some distinction between the 
licensed person and the person actually holding a license. I 
am not sure that it isn’t Mr. Pilzer’s contention that he was 
actually licensed although he did not physically hold the 
license in his hand. 

MR. UMSTEAD: Let Mr. Cruickshank come in and we 
can clear that up. 

MR. PILZER: I will say this to clarify: The distinction 
Mr. Jordan has made is one I myself am not clear about. I 
do not know what—. 
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MR. UMSTEAD: Whether any distinction exists? 

MR. PILZER: I do not know what the ramifications of the 
law are as to whether he could be a licensed broker without 
possession, and that is the reason that I attempted to make 
the distinction. As far as the fact goes, he did not have 
it in his possession but I would not want to stipulate that 
he was not licensed without knowing myself everything 
that it involves, and that is one of the questions we are here 
for. 

THE SUPERINTENDENT: I believe Mr. Umstead said 
whether he was licensed or not is a question of fact. 

MR. UMSTEAD: Under those circumstances—, by 
reason of the fact that Mr. Pilzer is not clear in his 
23 own mind, I believe we should have some one from 
this department testify whether we did issue a license 
to Mr. Pilzer for the license year beginning 5/1/54. 

MR. PILZER: If I may submit my distinction rests upon 
the foundation, it isn’t so much a question of fact but one of 
law, whether a licensed man, the actual physical possession 
of a license makes him licensed or not would depend on 
the fact that that conclusion would be the determination of 
the law and for that reason, I will not stipulate as to a fact—. 

MR. UMSTEAD: Will you take the chair? 

(Mr. Cruickshank sworn.) 

MR. UMSTEAD: What is your full name? 

MR. CRUICKSHANK: J. Calvin Cruickshank. 

MR. UMSTEAD: And you are employed by the Insur¬ 
ance Department of the District of Columbia? 

MR. CRUICKSHANK: That is correct, sir. 

MR. UMSTEAD: In what capacity? 

MR. CRUICKSHANK: As Deputy Superintendent, sir. 

MR. UMSTEAD: Can you tell us whether or not one Mr. 
Herbert M. Pilzer, 1401 Columbia Road, N. W., Washing¬ 
ton, D. C., has been issued an insurance agent or broker’s 
license under the Fire and Casualty Act for the year be¬ 
ginning—, insurance year beginning 5/1/54? 
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MS. CBUICKSHANK: No, sir, no such license has been 
issued. 

MB. UMSTEAD: Thank yon. 

MB. PILZER: May I ask a Question? 

THE SUPERINTENDENT: Certainly. 

MB. PILZER: Can yon tell ns, sir, whether a license has 
been issued previously to Mr. Pilzer. 

24 MB. CBUICKSHANK: Yes, sir, our records in¬ 
dicate that licenses were issued up to and including 
April 30, 1954; that would have been the license for the 
license year 1953 and 1954; of course, that license year 
ends April 30, 1954. 

MB. PILZER: And were licenses issued some years pre¬ 
vious? 

MB. CBUICKSHANK: Our records indicate that to be 
so. 

ME. PILZER: Was there any change in the licensing 
procedure during that year? 

MR. CBUICKSHANK: There was a change in the license 
forms but as to procedures, our general procedure was the 
same. We, of course, changed from typing to stencils; 
however, the sending of forms to the individual was not 
changed as far as that procedure was concerned. We sent 
the forms in the same manner as we had done in 1951,1952, 
1953, and 1954, and this year we will; in fact, we will do the 
same thing. 

MB. PILZEB: Do you have a stencil cut for Service 
Insurance Company? 

MB. CBUICKSHANK: That I will have to check. 

MB. PILZER: Do you—, would the forms go out in this 
license year at the same time as all other license years ? 

MB. UMSTEAD: If you know. 

MB. CRUICKSHANK: I cannot answer completely and 
be completely correct in it, because that’s a matter of 
memory. I will hesitate to say that, sir. 

MB. PILZEB: Was there a change in the actual form 
itself—, the complete form? 
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' MR. CRUICKSHANK: For that particular year? 

MR. PILZER: Yes, sir. 

MR. CRUICKSHANK: There was a new appointment 
form established. 

MR. PILZER: Rid von—, do yon personally look at these 
application blanks when they come in? 

25 MR. CRUICKSHANK: Yes, sir. 

MR. PILZER: Ro yon have any independent 
recollection of having received or having not received an 
appointment form from Mr. Pilzer? 

MR. CRUICKSHANK: I do not have a recollection 
either way; I wonld not rely on that; I would check my 
records to ascertain that. 

MR. PILZER: Ro yon have an independent recollection 
as to whether Mr. Pilzer turned in a form by the old—, 
old company appointment form, or the forms that were 
revised? 

MR. CRUICKSHANK: No, I do not. 

THE SUPERINTENRENT: Wait until he completes 
asking the question before yon reply. 

MR. PILZER: Thank yon, sir. Your answer is, yon have 
no recollection? 

* MR. CRUICKSHANK: I do not. 

THE SUPERINTENRENT: Please wait until he asks 
the question before yon reply to it. 

MR. CRUICKSHANK: Thank yon. ' 

MR. PILZER: When you receive these application blanks, 
is there not a delay in processing them some times? Of 
course, we all realize there has to be some delay, I did not 
mean anything in the way of castigation by that, but is there 
any delay in receiving the license after receiving the ap¬ 
plication? 

MR. CRUICKSHANK: Let me point out in answer, if I 
may, that which yon term delay, I wonld not consider it 
delay. 
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THE SUPERINTENDENT: That is argumentative. He 
asked, “Is there any delay?” 

MR. CRUICKSHANK: The applications are processed, 
that takes time; upon the process of the application, the 
license is issued. 

26 MR. PILZER: What I mean is, is there an expira¬ 
tion of time between the time when the application 
is received and the time when the license is issued? 

MR. CRUICKSHANK: Only that time which is required 
by the matter of process. 

MR. PILZER: How long does it take to process these 
forms? 

MR. CRUICKSHANK: Well, yon are making a com¬ 
parison between one application and 6,000 that I process. 

MR. PILZER: I do not intend in any way to indicate any 
unnecessary delay—, that these things are not perfectly 
necessary; what I am trying to ascertain is, roughly, the 
period of time that would expire when the application is 
received and the formal license mailed out. 

MR. CRUICKSHANK: I would state that if the applica¬ 
tion is received early in April, the license would be mailed 
early in May, or if received around the middle of April, 
the license would be mailed in the middle of May, that would 
be the ordinary procedure. Sometimes, there might be 
extenuating circumstances when applications must be re¬ 
turned by virtue of their being incorrect and we have to 
return them to the individual, and if he is tardy in sending 
it in, then the license would be mailed out even later. 

MR. PILZER: Is it normal for the agent to continue to 
write insurance during the time between, say, on April 30 
when all licenses expire, until he gets the new license? 

MR. CRUICKSHANK: That is correct, sir. 

MR. PILZER: If the license was issued beginning May 1, 
say May 10th or 15th, would it be normal to write insurance 
during the time he is not in physical possession of the 
license? 


" to ; 










MR. CRUICKSHANK: I would say that it would be, 
particularly if it was an agent who had been in business 
for a number of years. 

27 MR. PILZER: Through extenuating circumstances, 
due to the incorrect form, or some reason or other, 
and there were delays of more than 10 days, maybe 30 days, 
or a month and a half, could the agent continue to'do 
business during that time also? 

MR. CRUICKSHANK: I would say that would depend 
on the meaning of the word “extenuating”. 

MR. PILZER: Are there occasions when the license may 
be delayed for a good excuse, there may be an expiration 
of time between the receipt of the application and the 
issuance of the license as much as a month or a month 
and a half? 

MR. CRUICKSHANK: I would say there might be a 
possibility of that, but a specific instance I would hesitate 
to say. 

MR. PILZER: I have no further questions. 

MR. UMSTEAD: Mr. Pilzer asked you about the change 
in appointment forms. Did that alter or change the manner 
or method by which you issued the license? 

MR. CRUICKSHANK: No, as I indicated before, the 
procedure was the same. 

MR. UMSTEAD: Do you have any record that you had 
received any application from Mr. Pilzer, as was unusual 
from any other application? 

MR. CRUICKSHANK: I do not have any recollection 
or no record of having received an application from Mr. 
Pilzer. 

MR. UMSTEAD: When you say you continue—, agents 
would not cease operations, that would be under circum¬ 
stances where they would have an application pending, 
would it not? 

MR. CRUICKSHANK: I would consider that to be so. 




MB. PILZEB: Would yon ascertain now whether von 
have that stencil? 

MB. CBUICKSHAXK: Yes, sir. . 

2S THE SUPERINTENDENT : Yon may retire now 
and yon will he called later. 

(Mr. Beard sworn.) 

MB. UMSTEAD: Will yon state your full name, please? 

MB. BEABD: Reginald S. Beard. 

MB. UMSTEAD: And your occupation, sir? 

MB. BEABD: I am an investigator. 

MB. UMSTEAD: For which department of the District 
of Columbia? 

MB. BEABD: The Department of Occupations and Pro¬ 
fessions, D. C. Government. 

MB. UMSTEAD: In the course of your employment, did 
you have occasion to investigate or to interview one Mr. 
Pilzer? 

MR. BEABD: Yes, sir, I did. 

MR. UMSTEAD: Will you be good enough to tell us the 
surrounding circumstances, things which transpired, and 
just generally what occurred? 

MB. BEABD: The Plumbing Board .of the D. C. notified 
my office that under the head of “Plumbers” in the yellow 
pages of the January 1955 phone book there was a listing 
“Service Plumbing Company—. 

MB. PILZEB: May I please object? I would—, I do not 
want to interrupt his testimony but since I am not sure of 
the exact status of this hearing as to formal compliance, 
but I will object to this testimony as hearsay, even if it 
is admissible testimony. I will do that now and not inter¬ 
rupt any further with that same objection. 

MB. UMSTEAD: You will have an opportunity to reply 
to any testimony which you think is hearsay. Hearsay, as 
such, is not objectionable, providing a complete determina¬ 
tion is not based solely upon hearsay. Mr. Beard, if you 
can, if you did check these things, you can tell us what you 
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heard and saw of your own knowledge. 

29 MR. BEARD: I examined the yellow pages of the 
telephone book and found therein under the heading 
of “Plumbers”, “Service Plumbing Company, 1401 Colum¬ 
bia Road, N. W.”, with the telephone number; I found 
under the heading “Electrical Contractors”, “A & S Elec¬ 
trical Contractors” with the same address, and I found 
under “Insurance”, the “Service Insurance Agency”, 
same address and same phone number for each of the three 
listings. 

MR. IJMSTEAD: And did there come a time when you 
went to this particular address to determine who was the 
Service Insurance Agency, or who was associated with it or 
connected in any way with it, and you had any interview 
with any one there? 

MR. BEARD: I got the information that the Service 
Insurance Agency had been licensed in the name of Mr. 
Pilzer. On February 24, 1955, I called by Mr. Pilzer’s 
office and interviewed him there. 

MR. UMSTEAD: What conversation did you have, if 
any? 

MR. BEARD: I asked him why he was listed under 
plumbers and electrical contractors. He stated that he was 
listed under those two listings in order to represent himself 
to supply houses that he was in those businesses in order 
that he could purchase merchandise at wholesale prices. 

MR. IJMSTEAD: Did there come a time when you had 
occasion to be at his office again? 

MR. BEARD: Yes, sir. 

MR. UMSTEAD: And when was that, sir? 

MR. BEARD: It was on March 23,1955. 

MR. UMSTEAD: While there, what, if anything, did you 
hear concerning this, or did you observe that possibly an 
insurance agency was operating or no? 

MR. BEARD: Yes, sir, I did. 
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MB. UMSTEAD: Would you tell us what you saw? 
30 MB. BEABD: Mr. Pilzer has his office on the first 
fioor of this apartment building. There is a large 
window facing the lobby of the building and in that window 
were two signs, one of them saying “America Fore” and 
the second sign saying “National Union Fire Insurance 
Company”. 

MB. UMSTEAD: You say these signs could be seen from 
the lobby? 

THE SUPEBINTEXDEXT: Are not these matters cov¬ 
ered by the stipulation? 

MB. PILZEB: I stipulate and have stipulated that he 
did an insurance business, he sold policies and collected for 
them. Anything you have in connection with that, I will 
stipulate to. I will stipulate to the fact that he was in the 
insurance business. 

MB. UMSTEAD: With that in mind, I have no further 
auestions. Do you have any, Mr. Superintendent? 

THE SUPEBINTEXDEXT: No. 

MB. UMSTEAD: Do you have any, Mr. Pilzer? 

MB. PILZEB: Yes. Mr. Beard, what prompted you to 
look in the telephone book? 

MB. BEABD: Because I went to the telephone company 
to find out who the bill was sent to, and they gave me the 
complete listings that he had in both. 

MB. PILZEB: I see. When you talked to him —I think 
your testimony was that he said he represented to you 
that he told the wholesale accounts he dealt in these items 
to obtain a wholesale price. Do you know whether he said 
“dealt” in these items, or is that your term? I will show 
what I mean; I make a distinction between dealing in the 
sense that he was buying and reselling or installing or in 
any way using the items other than for his own use, or is it 
your own word? Did he, perhaps, tell you that he bought 
these only for his own use ? 

MB. BEABD: I got the impression that he bought them 
for his own use, because I asked him if he was engaged 
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in those businesses, whether he had his own men to 

31 make the installations, and he stated that all electri¬ 
cal and plumbing work was done by licensed men. 

MR. PILZER: Did he give you their names? 

MR. BEARD: Yes, sir, he did. 

MR. PILZER: Do you remember at this time what those 
names were? 

MR. BEARD: No, sir, I don’t recall. I may have them in 
my notes. 

MR. PILZER: Would you care to look into them and see? 
Do you have your notes with you? 

MR. BEARD: Yes, sir. 

MR. PILZER: Would you care to look at them and re¬ 
fresh your recollection? 

MR. BEARD: Yes, sir. 

(Recess.) 

THE SUPINTENDENT: The hearing will resume. 

MR. PILZER: Have you, sir, an opportunity to look 
through your notes to see as to your recollection of the 
names of the electricians? 

MR. BEARD: I examined my notes and I recall that I 
jotted them down—, I did not mention them in my report 
because I had no evidence that Mr. Pilzer was engaged 
in the businesses of electrical contracting or plumbing. 

MR. PILZER: In other words, as far as you personally 
are concerned, you have no reason to believe that he en¬ 
gaged in either the plumbing or electrical business in any 
way? 

MR. BEARD: The only evidence I have is the fact that 
he is listed in the telephone book. 

MR. PILZER: You have made an investigation into this 
and found no evidence other than the telephone book? 

MR. BEARD: No, sir, I would not say I have investigated 
it. Unless some one reports to me that he is so engaged, then 
I would not know and then I would have to be going 

32 around and questioning people. 

MR. PILZER: Have you had any letter or any 







report that he was so engaged ? 

MB. BEABD: No, sir. 

MB. PILZEB: Would it refresh your recollection if I 
mentioned the name of Murray Plumbing—? 

THE SUPEBINTENDENT: What is that name! 

MB. PILZEB: Murray. 

THE SUPEBINTENDENT: Does the mention of that 
name refresh your memory? 

MB. BEABD: It refreshes it as to your mentioning it 
yesterday. 

MB. PILZEB: AC Electric Company? 

MB. BEABD: Yes, sir, definitely I remember that. 

MB. PILZEB: Archie Burgess ? 

MB. BEABD: That refreshes my memory; I remember 
you mentioned that. 

MB. PILZEB: Schoenberg? 

MB. BEABD: I can’t be sure on that one. 

MB. PILZEB: Sir, have you had an occasion or oppor- 
tunitv to look at the licenses for the work done at 1401 
Columbia Boad and to ascertain what name—, whether, 
first, there is any license for either plumbing or electric 
work on the premises and if so, what name the licenses 
were taken out in? 

MB. BEABD: I am not sure that I understand your 
question. I, at the time of the interview, asked Mr. Piizer 
if he was engaged in those two businesses and he stated 
that he was not so, therefore, I did not ask him if he were 
licensed. 

MB. PILZEB: I meant permits. 

MB. BEABD: I had no occasion to look at any per- 
33 mits. 

MB. PILZEB: Do you have access to such informa¬ 
tion, sir, and can you get such information for us, as to 
whether permits are issued in the last year or two? 

MB. BEABD: Yes, sir, that information can be obtained 
from the Building Inspection Department. 
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MR. UMSTEAD: May I say at this point, I can’t see the 
relevancy of that since Mr. Beard has not indicated that 
he has suggested that Mr. Pilzer was, in fact, engaged in 
the electrical business. It is my understanding that he is 
basing his testimony on what appeared in the classified 
directory of the phone book, am I correct? 

MR. BEARD: Yes, sir. 

MR. UMSTEAD: So, I think it is immaterial and irrele¬ 
vant and I would object to it, and it would be unjustified 
to search all the permits and so forth. 

THE SUPERINTENDENT: It seems to me that that 
testimony should come from your own witness, Mr. Pilzer 
and I will sustain the objection of Mr. Umstead. 

MR. PILZER: Thank you, sir. Sir, other than these 
two entries in the phone book about which you have testified, 
do you know of any letterhead, stationery, envelopes, sign, 
folder, flyer or other advertising device under these names 
which were distributed to the public? 

MR. BEARD: There is or was at the time I was out there, 
on the building directory at 1401 Columbia Road, a sign 
in little letters that you inserted reading “A & S Electrical 
Contractors”. 

MR. PILZER: Did it say “contractors”, sir? 

MR. BEARD: I do not recall exactly, but it says “A & S 
Electrical Contractors ’ ’ to the best of my recollection. 
34 MR. PILZER: Do you know of any advertising to 
the general public other than the phone book? 

MR. BEARD: No, sir. 

MR. PILZER: I have no further questions. 

MR. UMSTEAD: I have several questions, Mr. Beard. 
Did you determine what room A & S was located in? 

MR. BEARD: Yes, sir, room 100. 

MR. UMSTEAD: And whose room is that? 

MR. BEARD: That’s the office of Mr. Pilzer. 

MR. UMSTEAD: One further question. Are you aware 
of the fact that at the moment, there is pending in the 
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District Court of the District of Columbia information 
alleging certain violations of the plumbing and electrical 
code of the District of Columbia? 

MR. PILZER: Please don’t answer that, sir. I will object 
to that. That is irrelevant, whether he is engaged or 
charged with a violation on some other department of the 
government would not prove it in any way. 

MR. UMSTEAD: I am not asking him concerning the 
truth or falsity of the charge, I am asking him if he is aware 
of the fact that snch a charge is pending. The Superinten¬ 
dent of Insurance, before he may issue any license under 
35-1335 and 1336 of that D. C. Code must be satisfied as to 
the individual’s trustworthiness and anything which may 
atiect the individual’s trustworthiness, certainly, I think 
the Superintendent would be entitled to take into considera¬ 
tion that particular fact and, therefore, I say it may be 
probative to that extent. 

MR. PILZER: May I say that we have here ample op¬ 
portunity to get to all the facts which underlie any facts 
which may be pending. The facts themselves might 
35 be most provocative. 

MR. UMSTEAD: My understanding is that the 
Superintendent would certainly take into consideration any 
information Mr. Piizer may wish to make available to him. 

THE SUPERINTENDENT: Mr. Piizer, in your objec¬ 
tion, particularly as to the matter of relevancy, have you 
taken into consideration that the notice of the hearing, 
which was read at the outset of this hearing, expressly 
refers to Mr. Piizer having been formally charged with 
violating the law by operating or acting as an electrical 
contractor and plumbing contractor without being licensed 
so to do, is that the matter you are referring to, Mr. 
Umstead? 

MR. UMSTEAD: Yes. 

THE SUPERINTENDENT: Do you say that the notice 
of the hearing was too broad in its scope ? 
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MR. PILZER: No, sir. My contention is that while, of 
course, the Commissioner is perfectly justified and perfectly 
proper that he should call a hearing and if such information 
were called to his attention as the basis for the hearing, 
such information would be relevant, but the main issue we 
are here to determine, whether or not he did, in fact, vio¬ 
late—, what we are here to determine is whether or not he 
is trustworthy and the mere fact that a charge is pending 
or not pending is not determinative, but the facts under¬ 
lying the charge and the fact of whether he did or did not 
violate those provisions would be determinative of his 
trustworthiness and I think we can determine that here 
without reference to any other department of the govern¬ 
ment. 

MR. UMSTEAD: I was under the impression that the 
ultimate determination of whether or not what he 
36 did was, in fact, a violation of the Code would be 
determined by the Municipal Court for the District 
of Columbia, and that Mr. Jordan’s function at this point 
is to satisfy himself as to his trustworthiness but I do not 
think he can determine that he is guilty of the charges 
pending before the court. 

MR. PILZER: I think for the purposes of this hearing—, 
I think the Commissioner can determine the problem to 
this—-, to his satisfaction. 

THE SUPERINTENDENT: The Superintendent has no 
authority to determine whether or not Mr. Pilzer is guilty 
of the charge pending in court. However, I would like to 
know if it is your contention that, in passing on the question 
of whether Mr. Pilzer is trustworthy, as the Superintendent 
is required by statute to do, he must ignore the fact that a 
charge bearing upon trustworthiness is pending in court. 
I am not sure that I understand your objection. Are you 
objecting to the witness testifying as to the fact that a 
charge is now pending in court? 

MR. PILZER: Yes. 
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THE SUPERINTENDENT: Is that the gist of your 
objection? 

MR. PILZER: Yes. 

THE SUPERINTENDENT: Is it your position that the 
Superintendent mnst not take into consideration that sach 
a charge is pending in coart? 

MR. PILZER: Yes, sir. 

THE SUPERINTENDENT: Then I mast overrale your 
objection. Let him answer. 

MR. BEARD: I am aware of sach charges in Municipal 
Coart. 

MR. UMSTEAD: Thank yoa. 

MR. PILZER: May I recall the witness? 

THE SUPERINTENDENT: Certainly. Will you resume 
the chair as a witness. 

37 MR. PILZER: Sir, when yoa. first met Mr. Pfizer 

and talked to him about this, did he say that he was 
aware of the offense—, that this was a violation of law? 

MR. BEARD: He stated he was not aware of a violation 
of the law. 

MR. PILZER: Did he make any offer to yoa as far as 
complying with the law, did he say he would remove them ? 

MR. BEARD: He stated that he would like to leave them 
up bat if it was a violation of law, if the Boards felt there 
was a violation, he would be glad to remove them. 

MR. PILZER: Do you know for a fact that they have been 
removed? 

MR. BEARD: No, sir, I do not know. 

THE SUPERINTENDENT: What listings are yoa 
speaking of? 

MB. PILZER: Electrical and plumbing, about which 
you testified previously. 

MB. UMSTEAD: In the phone book; and how about the 
listing on the billboard in the lobby? 

MR. BEARD: I saw that on the one occasion and I don’t 
know whether it is still there or not. 
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MB. PILZER: Did you tell Mr. Pilzer that yon would 
inform him that he should remove them? 

MR. BEARD: I informed Mr. Pilzer that I would make 
a report to the concerned Boards and they would tell me 
what they wanted to do. I listed the various things, and 
I also told him that they might want to prosecute. 

MR. PILZEB: Did you contact Mr. Pilzer again and ask 
him to remove the listings at any time? 

MB. BEARD: No, sir. 

MR. PILZER: That’s all I have now. 

3S (Mr. Cmickshank sat in the witness chair.) 

THE SUPERINTENDENT: This witness has pre¬ 
viously testified. Mr. Cruickshank is now prepared to tes¬ 
tify on the matter that you questioned him about. 

MR. PILZER: Sir, have you checked your records and 
do you find a stencil with Service Insurance Agency or 
Pilzer on it? 

MR. CRUICKSHANK: I do, sir. 

MR. PILZER: May I see them? Is there any way of tell¬ 
ing, sir, when this stencil was prepared? 

MR. CRUICKSHANK: No, sir. 

MR. PILZER: From what list did you prepare these 
stencils ? 

MR. CRUICKSHANK: That particular stencil and all 
stencils were prepared at that time from the then current 
list of licensed agents. 

MR. PILZER: The then current list was the previous 
year than the one we are concerned with now? 

MR. CRUICKSHANK: That’s right. 

MR. PILZER: Do you—, that was in the normal place, 
where it should be, with all the others? 

MR. CRUICKSHANK: That’s right, sir. 

MR. PILZER: Sir, do you have also other stencils con¬ 
cerning solicitors or sub-brokers, sub-agents, associated 
with brokers and agents? 
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MS. CBUICKSHANK: We refer to those as solicitors, 
soliciting agents, which is this group here. These are 
stencils with the names of those individuals who were 
licensed as solicitors representing Pilzer—, represent¬ 
ing Service Insurance Agency. 

MB. PILZER: May I see those? 

MR. CRUICKSHANK: Be careful of the ink on them. 

MB. PILZEB: Thank you, sir. Sir, when these solicitors’ 
stencils are sent out, do you execute—, when the documents 
for the renewal of solicitors’ licenses are sent out, 
39 are they sent out at the same time along with the 
other licenses? 

MR. CRUICKSHANK: That is correct. They must be 
prepared and sent out along with the policywriting agent 
and that is for the purpose of his renewing them. 

MB. PILZEB: And were these solicitors’ licenses re¬ 
newed for the current year? 

MB. CRUICKSHANK: No, sir. 

MB. PILZEB: None of them? 

MB. CRUICKSHANK: None of them; that obligation—. 

MB. PILZEB: That obligation falls—. 

MB. CRUICKSHANK: —obligation falls upon the li¬ 
censee. 

MB. PILZEB: Would they be named brokers? 

MR. CRUICKSHANK: The licensee would, sir. 

MR. PILZEB: That’s all. 

MB. UMSTEAD: Thank you, Mr. Cruickshank. 

THE SUPERINTENDENT: You may be excused. Do 
you wish to call a witness? 

MR. PILZER: Yes, sir. First, I would like to call Mr. 
Pilzer himself. 

(MB. HERBERT M. PILZEB sworn.) 

MB. PILZEB: Will you identify yourself? 

MB. HERBERT PILZEB: Herbert M. Pilzer. 

MR. PILZEB: What occupation are you engaged in? 
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MB. HERBERT PILZEB: Principally insurance busi¬ 
ness. 

MB. PILZEB: How long nave you been engaged in that 
business? 

MR. HEBBEBT PILZEB: Approximately 15 years. 

MB. PILZEB: Where do you engage in that business? 

MR. HEBBEBT PILZEB: In the District of Co- 
40 lumbia. 

MB. PILZEB: During that time were you licensed 
by the Insurance Department of the District of Columbia 
to engage in the insurance business? 

MB. HEBBEBT PILZEB: Yes. 

MB. PILZEB: Calling your attention to April of last 
year, do you have any recollection of sending in an applica¬ 
tion to renew your insurance license for that year? 

MR. HEBBEBT PILZEB: Yes. 

MR. PILZEB: What is your recollection on that® 

MB. HEBBEBT PILZEB: That I completed the neces¬ 
sary forms and had the appointment signed and issued a 
check therefor and mailed it in. 

MR. PILZEB: What are the required forms? 

MR. HEBBEBT PILZEB: I had 5 appointment forms 
for my various companies; I had an original application 
form; and I had another sheet that—, on which you were 
allowed to list your solicitors; and that is the entire thing, 
with a check. : 

MR. PILZEB: Where did you obtain those forms? 

MB. HERBERT PILZEB: I had those in my file. 

MB. PILZEB: Do you know what date it was that you 
prepared those forms? 

MB. HEBBEBT PILZEB: The—, I don’t know the exact 
dates—, oh, I also had a bond enclosed with the forms, I 
forgot about that. I know I procured the bond on April 1st 
because that was the date it was executed by the company 
who issued it and my check was dated April 23rd, so that 
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I believe that I finally completed everything approximately 
the 20th and mailed it in somewhere around the 23rd. 

MS. PILZEE: The company appointment form—>, must 
that be signed by any one other than yourself? 

MS. HEEBEET PILZEE: Yes. 

41 ME. PILZEE: Who prepares the bond and bond 
form® 

ME. HEEBEET PILZEE: It is prepared by the bonding 
company, which is U. S. E. & G., and I have to file an appli¬ 
cation each year on renewal of the bond. 

ME. PILZEE: Was a bond actnally issned that year® 

ME. HEEBEET PILZEE: Yes. 

MS. PILZEE: And has that bond—, was that bond paid 
for? 

ME. HEEBEET PILZEE: Yes. 

ME. PILZEE: Do yon, sir, have in yonr possession the 
cancelled check that accompanied that application® 

ME. HEEBEET PILZEE: No, I don’t. 

MB. PILZEE: Do yon have the stnb record of that 
check? 

MS. HEEBEET PILZEE: Yes. 

ME. PILZEE: Will yon prodnce it® 

ME. HEEBEET PILZEE: It’s the third entry. (Marked 
Defendant’s Exhibit No. 1). 

ME. PILZEE: We have a complete list of the other 
check stnbs, both before and after this day and they’re 
available if yon wish to look at them. 

ME. UMSTEAD: Some of these are for the year 1952. 

ME. HEEBEET PILZEB: Yes, sir, that’s the entire—, 
those are all the stnbs I have, running consecutively; in 
other words, 1952 are before this period. 

MB. UMSTEAD: I note too that on some of these there 
is no date—, the date, month and day, but I don’t notice 
any year. 

ME. HEEBEET PILZEE: I think you will find on one 
page a year or years; you can tell by the number whether 
they are. 
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42 MR. UMSTBAD: The book from which yon testi¬ 
fied—let me see that. 

MR. PILZER: On what bank were those checks drdwn? 

MR. HERBERT PILZER: National Capital Bank of 
Washington. 

MR. PILZER: Is this the only checks that yon issne on 
this account? 

MR. HERBERT PILZER: No, I have another check book, 
which is also on the same account. 

MR. PILZER: Do yon have that? 

MR. HERBERT PILZER: Yes, sir. 

MR. PILZER: Now, do these checks represent all the 
checks drawn on this account at this bank? 

MR. HERBERT PILZER: Yes, these are all the stubs. 

MR. IJMSTEAD: I notice that yon have made the record 
show that he has two different books, series of books to 
which he has testified. Can yon give ns the reason for 
having two series of accounts? 

MR. HERBERT PILZER: I mix funds from the apart¬ 
ment house, which I own, with my own personal checks 
and I try as much as possible to draw the apartment checks 
from the desk book and those other items from the pocket 
book. 

MR. PILZER: Where are the smaller ones? Where do 
yon usually keep the pocket book? 

MR. HERBERT PILZER: I keep the pocket books in 
my pocket. 

MR. PILZER: And where do you keep the desk book? 

MR. HERBERT PILZER: In the office. 

MR. PILZER: Do you have any way of tying in one set 
of checks with another set so you can tell whether they 
clear or not? 

MR. HERBERT PILZER: When the statement comes in, 
I check it and then record the pocket checks on the suitable 
sheets. 

43 MR. PILZER: Do you record check stubs from the 
small book into the large book at any time before 
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you received the cancelled checks? 

MB. HERBERT PILZER: No, I don’t. 

MR. PILZER: Will yon look at Defendant’s Exhibit 
No. 1 and tell me what the number of the check is that 
yon have testified was made out in payment of your in¬ 
surance license? 

MR. HERBERT PILZER: 273. 

MR. PILZER: Have yon looked through the desk book 
and ascertained whether an entry was made on 273 as 
having been received by you as cancelled? 

MR. HERBERT PILZER: Yes, it was never received as 
cancelled. 

MR. PILZER: Do you have any entry in the desk book 
with the number 273? 

MR. HERBERT PILZER: No. 

MR. PILZER: Do you have any entry with the number 
272? 

MR. HERBERT PILZER: I believe so. I could check. 

MR. PILZER: Will you please do so? 

MR. HERBERT PILZER: Yes, I do. 

MR. PILZER: Do you have an entry with the number 
274? 

' MR. HERBERT PILZER: Yes. , 

MR. PILZER: Have you recently checked the book to 
see whether there are any other numbers missing from 
the book? * 

MR. HERBERT PILZER: Since this question was 
raised, I have kind of glanced roughly at it and I did at 
the other checks to see if I had any other—. 

MR. PILZER: Do you find any? 

MR. HERBERT PILZER: Yes, in some places, occas- 
sionally. 

MR. PILZER: If a check were not cashed and in that 
way did not come back to you cancelled, is there any way 
that you would become aware of that? 

MR. HERBERT PILZER: Only if the person I issued it 
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to would tell me. I guess if I checked the stubs from 
44 this book, I could tell. 

ME. PILZEB; Bo you do that? 

MR. HERBERT PILZER: No. 

MR. PILZER: Did you actually become aware that this 
check had not been cashed? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: And when was that time? 

MR. HERBERT PILZER: Approximately 10 days or 
two weeks ago, and I started looking arouncL What I 
started—, I had done in connection with—. 

MR. PILZER: That was the first time you knew the 
check had not come back? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: Do you have a record, is it written, that 
you had obtained the bond that you testified about a while 
ago, that you paid for that bond? 

MR. HERBERT PILZER: Yes, I have here the bill on 
which that bond was recorded; the one, 12-1230-54. 

MR. UMSTEAD: Do you have that check for the bond? 
I notice on this listing, as far as I can see, it does not 
indicate what that check was for. 

MR. HERBERT PILZER: That is not a check; that is 
a statement of account. I paid the whole statement 

MR. UMSTEAD: There is nothing which indicates from 
this sheet which you are now showing me that this particular 
entry to which you refer was in fact recorded by reason 
of your having sought and secured a bond from this bonding 
company. 

MR. HERBERT PILZER: Yes, sir, when the bond is 
issued—, when any item is issued, it is recorded in 
account and if you will look in your papers, I have a copy 
which I procured of that bond, you can compare the num¬ 
bers and that will identify it 
MR. UMSTEAD: I do not have such a paper. 

MR. PILZER: I would like to introduce this docu- 
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ment as Defendant’s Exhibit No. 2 for Identification. 
THE SUPERINTENDENT: It will be admitted. 

MR. UMSTEAD: For identification until it can be tied 
np. . ..." • i T'< - r . .V 

MR. PILZER: I would like it to be admitted as evidence. 
Have you looked through your records to ascertain whether 
you have ever received a license—, formal license from 
this department for the current year? • 

-..MR. HERBERT PILZER: Yes. •t** \ . u 
MR. PILZER: Do you have the license? 

MR. HERBERT PILZER: No. r ; 


MR. PILZER: When did you first ascertain that? 
THE SUPERINTENDENT: Ascertain what? 


MR. PILZER: That he did not have a formal document 


from this department. i > ■ • i' 

.: MR. HERBERT PILZER: I believe on March 29, the 
day one way or the other, either March 29 or 30. ' e ; .• - 

MR. PILZER: And how did that fact come to your at¬ 
tention? , T. .._ . 1 ,.7 ■ - 

MR. HERBERT PILZER: Mr. Beard called me and 
asked if I had sign display “America Fore” and “Na¬ 
tional Union Fire Insurance”, which I said I did, and he 
at that time told me I did not have a license as far as he 


could find out. .. >,.. i v *. • ' 1 v.. - --. <■ 

„ MR. PILZER: What did you do then?-, T- i ./ 

MR. HERBERT PILZER: I came down the next morn¬ 
ing and talked to Mr. Stout of this department. i *’. : ~ f -o 
MR. PILZER: And did he give you any instructions as 
to what you might do at that time? . 

MR. HERBERT PILZER: He told me that I had no 
license and I explained to him that I thought I had applied 
properly for one, and he asked me to give him a letter, 
46 in effect, showing on what basis I could prove I had 
made a filing or attempted to make a filing. 

MR. PILZER: And did you do that? v • .^7 
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MB. HEBBEBT PILZEB: Yes, I brought that back to 
him-fta-next morning; - l '• 3 >* V ■ 

MB. PILZEB: Do yon have that copy now? ! v : * * 

MB. HEBBEBT PILZEB: Yes. * f *.* v a*.* / & 

*; MB. PILZEB: May I see that? :' ^v " T ' : , iV , 
MB. HEBBEBT PILZEB r Yes. V: ' * ^ ‘ i V r - 
• MB. TJMSTEAD: Will yon mark that Defendant’s Ex- 
hibit No. 3. !,• ' ’ u ;' ' : 1 ; 

MB. PILZEB: Did yon engage in insurance after that? 

> MB. HEBBEBT PILZEB i After I gave the letter to Mr. 
Stout, he told me that I was without a license and that I 
should avoid writing, soliciting or anything and I stopped 
all my insnrance activities. 1 M : f * 1 *; 5 '* 1 ■'*; 

MB. PILZEB: Yon have not done any since that time nor 
have yon written any policies? •- t v J *' ' • • • 

ME. HE BBEBT PILZEB: No.-' v.'r liiK/.!J/ 
MB. PILZEB: After this letter was presented, did yon 
receive any farther instructions from the Insnrance De¬ 
partment? ' • V r r >*:• 'f • " l 'V ’>***■ 

MB. HEBBEBT PILZEB : Yes, when I gave Mr. Stont 
the letter and when I got back to the office aronnd 3 that 
afternoon, he had left a message for me to call him. I 
called him and he said he had taken the matter np with Mr. 
Jordan and as far as the letter was-concerned, there was 
nothing they conld do, they had no formal application from 
me, and I made np the entire hie from scratch and brought 
it in. He mentioned at that time about the new forms and 
I asked him—, I told him I did not have any. He said he 
would rrtn.il them out to me, which he did and I sent them in. 
MB. PILZEB: Did yon file the form requested by him? 
MB. HEBBEBT PILZEB: Yes. ^ 

47 MB. PILZEB: Did yon deposit a new check? ’• 
MB. HEBBEBT PILZEB: Yes! ;: u 

MB. PILZEB: Have they been acted on by the insurance 
department? i Lii: .1* 
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ME. HERBERT PILZEE: No. 

MR. PILZER: Approximately how many years have yon 
been a licensed agent here in the District? 

MR. HERBERT PILZER: Approximately 15. 

MR. PILZER: And during that period of time, has it 
been usual for you to receive your new license before the old 
one expires each year? 

MR. HERBERT PILZER: No. 

MR. PILZER: Has there been an occasion when there 
was an expiration of time between the date on which the 
old license expires and the new one received by you? 

MR. HERBERT PILZER: Yes, that has been usual. 

MR. PILZER: And is the amount of time always the 
same amount of time every year? 

MR. HERBERT PILZER: No, it varies. 

MR. PILZER: Has there ever been a time as long as a 
year previously? 

MR. HERBERT PILZER: No. 

MR. PILZER: Has there been—, have there been times 
previously as long as a month? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: Two months? 

MR. HERBERT PILZER: It’s customarily a month, 
sometimes a little longer. 

MR. PILZER: Sir, have you ever engaged in the plumb¬ 
ing or electrical contracting business? 

48 MR. HERBERT P TLZER: hi o'. 

MR. PILZER: Were you aware at any time pre¬ 
vious to the time that Mr. Beard contacted you that it 
would be or might be illegal to place a listing in the phone 
book under the classification of plumbers or electrical 
contractors without being licensed? 

MR. HERBERT PILZER: No. 

MR. PILZER: Do you know that? 

MR. HERBERT PILZER: No, I do not. 
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MB. PILZER: When Mr. Beard contacted you and told 
yon that it was illegal to do so—, I withdraw that—, when 
he contacted you, did he tell yon it was illegal to do sot 

MB. HERBERT PILZER: I don’t think I can answer 
that. 

MR. PILZER: If yon can. 

THE SUPERINTENDENT: Do yon nnderstand the 
qnestion, sir! 

MR. HERBERT PILZER: Yes, sir, bnt I can’t just say 
yes or no. 

THE SUPERINTENDENT: Do you wish to rephrase the 
qnestion? \ 

MR. PILZER: May I rephrase the question? When he 
contacted yon, did yon offer to remove the listings from the 
book immediately or as soon as yon could? 

MR. HERBERT PILZER: Yes. There was a qnestion of 
whether the board would allow it or not. 

MR. PILZER: They could not stop yon from removing 
the listings could they? 

MR. HERBERT PILZER: I am not talking about re¬ 
moving it bnt about leaving it in; that’s why I can’t say 
yes or no. 

MR. PILZER: Was there a qnestion about it when he 
came to yon—, did yon have some doubt even after Mr. 

. Beard talked with yon bnt that it would be all 
49 right? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: Did Mr. Beard tell you he would let yon 
know whether yon could leave them in or take them out? 

MR. HERBERT PILZER: He said he would inform the 
boards and they would notify me as to what to do. 

MR. PILZER: Did he tell yon what provision of law or 
what regulations yon might have been violating? 

MR. HERBERT PILZER: Not in numbers. Is that what 
yon mean? 
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MB. PILZER: Yes. Was there any way you could see 
or find out under what regulation it was? lV - 

MR. HERBERT PILZER: Yes, he took a little black 
book; he showed me it and stated that it was the regulations 
and showed me a certain section which said, to the best of 
my recollection—. 

MR. PILZER: Did he tell you what that book was or 
what it constituted—, contained in that little black book? 

MR. HERBERT PILZER: His statement was it was 
something about the law, I don’t recall the exact name of 
the book, no. 

MR. PILZER: And did he ever contact you again and 
tell you that the board had decided that you ought to 
remove your name? 

MR. HERBERT PILZER: No. 

MR. PILZER: Or that you could retain your name? 

MR. HERBERT PILZER: No. 

MR. PILZER: Since I have already objected to the ques¬ 
tion of formal questions pending elsewhere and it was 
overruled—•, as long as it was overruled, I want to pursue 
the question further? 

50 THE SUPERINTENDENT: You may proceed. 

MR. PILZER: What was the next thing you heard 
concerning this business of the listings in the phone book? 

MR. HERBERT PILZER: A warrant was brought to the 
office for me. 

MR. PILZER: And at the time the warrant came out, 
did you then contact the telephone company or take any 
action? 

MR. HERBERT PILZER: Yes, that same evening or the 
next morning, I wrote a letter to them asking that the two 
listings be removed. * • 

MR. PILZER: Do you have the copy of that letter now 
with you? ' 

MR. HERBERT PILZER: Yes. 
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MR. PILZER: We would like to introduce tins as De¬ 
fendant’s Exhibit No. 4. . 

THE SUPERINTENDENT: It will be received. 

MR. PILZER: Did you subsequently receive any acknowl¬ 
edgement of the receipt of this letter by the telephone 
company? • .. 

MR. HERBERT PILZER: Yes. 

• MR. PILZER: And were you informed of any action the 
telephone company proposed to take as a result of this 
letter? - , 

MR. HERBERT PILZER: I was told the listing would 
be removed on Wednesday. The call came on a Tuesday, 
I don’t recall the exact day. 

:-• MR. PILZER: Have you on occasion received a phone 
call on this line—, have you had occasion during the past 
few years to have electrical work done by any one here in 
the District of Columbia? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: And who did you use when you had to do 
electrical work? 

MR. HERBERT PILZER: I used AC Electric and used 
Archie Burgess and used Schoenberg Electric Company. 

MR. PILZER: And have you any idea of the 
51 bills—, what you might have paid these men? ■ 

MR. UMSTEAD: I think we are getting into some¬ 
thing that is not relevant . 

MR. PILZER: I think it is relevant to show that he 
wasn’t attempting in any way to violate the provisions of 
law in advertising this in this book because he, in fact, on 
his own account, paid large amounts to licensed men—. 

MR. UMSTEAD: I think we can eliminate the amount 
paid by his statement of whether he did anything on his 
own, that would be very simply done without going into 
the amounts he paid. ' » • > - 

MR. PILZER: I think that is corroborated since trust¬ 
worthiness is one of the questions. 
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MB. UMSTEAD: I thought possibly he had these gentle¬ 
men here to indicate that they were employed by this man 
for the purpose. 

MB. PILZEB: Oh, no. 

THE SUPEBINTENDENT: Do yon wish to answer the 
question? Your objection is overruled, Mr. Umstead. 

MB. PILZEB: Yes. 

MB. HEBBEBT PILZEB: I would not know exactly. On 
one job, I paid AC Electric Company somewhere between 
$600 and $900, they did a big overhaul job at 1401 Columbia 
Road. I know I paid Mr. Schoenberg also in excess of $500 
for re-wiring the store, I had a fire there during my owner¬ 
ship, and we replaced the wiring, and various other small 
amounts at various times. Naturally, an hour job did not 
cost $100—. 

MB. PILZEB: Did you have occasion to have some plumb¬ 
ing work done? 

MB. HERBEBT PILZEB: Yes, quite often. 

MB. PILZEB: And who did the plumbing work, sir? 

MB. HERBERT PILZEB: Murray’s plumbing did al¬ 
most all of it. 

52 MB. PILZEB: Did you have occasion to pay him 
various sums for plumbing work? 

MR. HERBEBT PILZER: Yes, anywhere from $50 or 
$100 per month on all those various jobs. 

MB. PILZEB: Sir, did you—, I will withdraw that. You 
heard Mr. Beard testify that you told him the reason for 
these listings in the book is to obtain wholesale discounts 
from electrical and plumbing supply houses. Did you tell 
him that?, 

MB. HERBERT PILZEB: Yes. 

- MB. PILZER: Now, have you dealt—I withdraw that 
Have you purchased from electrical supply or plumbing 
houses on occasion? 

MB. HERBEBT PILZER: Yes. 


47 


MB. PILZEB: And at the time that you made these 
purchases, did those houses—, were they quite aware of the 
fact that you were not a licensed plumber or electrician? 

MB. UMSTEAD: I object to what they were aware of. 

MB. PILZEB: Did you tell them that you were not 
licensed? - rt 

MB. HEBBEBT PILZEB: Yes, I told them I was in real 
estate. 

THE SUPERINTENDENT:! didn’t understand you. 

MB. HERBEBT PILZEB: I told them it was for use in 
the repair of properties that we have. 

THE SUPEBINTENDENT: You told them that you 
were not licensed? 

MB. HEBBEBT PILZEB: Yes, sir, and was using the 
equipment which I was purchasing to install in these various 
apartments. ' ' 1 

MB. PILZEB: Did you purchase certain equipment from 
them? 

MB. HERBEBT PILZEB: Yes. 

MR. PILZER: Can you tell me what some of the items 
of equipment were? 

53 MB. HEBBEBT PILZER: I purchased in the past 
year and a half a carload of refrigerators from Edgar 
Morris Sales Company, and from B. A. Coe and Company, 
I don’t know how many, but at least 10 to 15 kitchen ranges, 
and from the Miller Kitchen Center quite a bit of kitchen 
equipment—cabinets and sink tops—purchased quite a bit 
of stuff from them, from time to time, and from Westing- 
house we get electric bulbs mainly but that runs around 
600-700 a year, and the same big job that I mentioned with 
AC Electric Company, we purchased quite a few light 
fixtures from the Ober Electric Company, 900 or so. - • 

MB. PILZER: And when you purchased this material, 
for instance, did you then hire a licensed man to install 
it, as Mr. Schoenberg? 
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MR. HERBERT PILZER: Yes. On one job, AC Electric 
did, pnt in big fluorescent fixtures, and tbe other job Schoen¬ 
berg did. 

MR. PILZER: Did yon consider, when you were putting 
these listings in the book or when they were put in the 
book, that—let me strike that. When these listings were 
put in the book, did you consider that advertising? 

MR. UMSTEAD: That calls for a conclusion and I object. 

MR. PILZER: First, let me say this: Mr. Commissioner, 
I feel this is a question, not so much of whether he violated 
the Electrical Code, but we want to show that he is trust¬ 
worthy. 

MR. UMSTEAD: That’s what I objected to; it is a 
question of intent rather than a conclusion. 

MR. PILZER: Whether he considered it advertising or 
not, I think, is even more to the point than whether he 
intended to advertise—the question is whether he did con¬ 
sider this advertising. 

THE SUPERINTENDENT: I think what you are get¬ 
ting at is his intention—his motives, and isn’t the word 
“consider”, perhaps, inappropriate? Mr. Umstead 
54 objects to the witness stating a conclusion. I don’t 
think he has any objection to your asking why he did 

this. 

MR. PILZER: Did you intend to advertise to the general 
public or to hold yourself forth to any one that you were 
a licensed plumber or a licensed electrician? 

MR. HERBERT PILZER: No. 

THE SUPERINTENDENT: Please don’t answer until 
counsel has finished asking the question. 

MR. HERBERT PILZER: No, I had no intention to ad¬ 
vertise myself as an electrician or plumber. 

MR. PILZER: And have you done so to any one? 

MR. HERBERT PILZER: No, to no one. 
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MR. PILZER: You have already testified that you did 
this to obtain these discounts and so forth, was that the 
sole purpose? 

MR. HERBERT PILZER: It was used only for pur¬ 
chasing. 

MR. PILZER: When you made these purchases from 
these houses, did they inquire from you whether you had 
any exemption from the sales law? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: And did you tell them that you did or did 
not have such exemption? 

MR. HERBERT PILZER: I told them I did not, and I 
paid the use tax when I purchased such items. 

MR. PILZER: And at the time, did they inquire of you—> 
did they ask if you intended to resell the equipment? . 

MR. HERBERT PILZER: Probably, but I don’t recall 
in each instance, but I am sure in some cases they did. 

MR. PILZER: In those cases did you answer that it 
was for your own use? 

MR. HERBERT PILZER: Always, it was for my own 
use. 

55 MR. PILZER: Did you intend by putting these 
listings in the book to misrepresent the fact to any of 
these houses and thus obtain a larger discount? 

MR. HERBERT PILZER: No, the size of the discount is 
based on the size of the purchase and not on the—, the 
volume of purchases and not on the name of the account of 
anything of that sort. 

MR. PILZER: That’s all the questions I have. 

MR. UMSTEAD: Mr. Pilzer, I believe you indicated 
that Mr. Beard had correctly stated what you told him 
concerning your purpose in putting these listings in the 
telephone directory and that was to obtain discounts. That 
is true? 

MR. HERBERT PILZER: Yes. 
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MR. UMSTEAD: Let me ask you this then. In further 
answer to Mr. Charles Pilzer, you said that you told these 
people, in fact, that you were not licensed and that they 
gave you the discounts in any event. What purpose then did 
the listings serve? 

MR. HERBERT PILZER: In some houses they wanted 
to have a name to bill it to; others would have sold it to me 
direct for the office or the store under my own name. In 
other words, I did not have to use this in every single 
purchase. 

MR. UMSTEAD: But in some instances they did? 

MR. HERBERT PILZER: Yes. 

MR. UMSTEAD: In those instances if you did not have 
•this name, they would not have sold to you? 

MR. HERBERT PILZER: They told me to use it, to give 
them a name. That was the reason for the original listing. 

MR. UMSTEAD: So, even though some one told you to 
give a name which was not necessary, anyone else reading 
the directory might be given the impression that you 
56 were licensed? 

MR. HERBERT PILZER: Just on the face of 
reading the directory? 

MR. PILZER: I will object to that—that calls for a con¬ 
clusion as to what anyone else might think. 

MR. UMSTEAD: I am asking for an opinion. 

MR. PILZER: I am objecting on the same grounds that 
you objected to the word **consider.’’ 

THE SUPERINTENDENT: The objection is sustained. 

MR. UMSTEAD: Mr. Pilzer, you said that this listing 
was used in the book for that purpose. What was your 
listing in the lobby used for, concerning electrical and 
plumbing work and that sort of thing? 

MR. HERBERT PILZER: I did not know that we had a 
listing in the lobby, frankly. I thought that—, in fact, I 
don’t know whether there is one at this moment. I take 
Mr. Beard’s word for it that it was there. 
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MR. UMSTEAD: Is it there at the present time? 

MR. HERBERT PILZER: If it was there when he was 
there, it is still there. I don’t recall putting it on the 
board. 

MR. UMSTEAD: Did you ever at any time take out a 
permit from the District Government in the name listed 
in the directory or any other name other than your own 
for electrical or plumbing work? 

MR. HERBERT PILZER: No, sir, I have never taken 
out any electrical or plumbing licenses whatsoever. 

MR. UMSTEAD: Do you know whether any one on your 
behalf have done so? 

MR. HERBERT PILZER: I assume these contractors 
have permits for each job. 

MR. UMSTEAD: Do you know whether they got them 
individually or as an agency? 

57 MR. HERBERT PILZER: Probably individually. 
We would not know how it is made out. 

MR. UMSTEAD: You indicated that in years gone by, 
yqu noted from time to time the lapse of time between the 
time you filed your application and the time you received 
your license. 

MR. HERBERT PILZER: Yes. 

MR. UMSTEAD: Is that something that from license 
year to license year you were cognizant of? 

MR. HERBERT PILZER: Yes, it happened more or less 
the same. 

MR. UMSTEAD: It was a regular pattern? 

MR. HERBERT PILZER: Sometimes it was a little 
quicker; sometimes a little later. 

MR. UMSTEAD: Did you not become concerned at all 
when you had no license, say, in June 1954? 

MR. HERBERT PILZER: At that time, I did not get 
upset, no. 

MR. UMSTEAD: How about July? 
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MR. HERBERT PILZER: At that time, if I had thought 
of it, I would have been worried. 

MR. UMSTEAD: Did it ever occur to you during some 
period of April 1954 until the present day—until several 
weeks ago—that you did not have a certificate to indicate 
that you did have a license to operate? 

MR. HERBERT PILZER: No, sir, I did not think about 
it after the first few weeks—I did not expect to get it 
immediately—and later on, as the time passed, I just—■, it 
just slipped my mind just like any other permit would lapse, 
I did not realize I did not have it, that’s all. 

MR. UMSTEAD: As a matter of business policy, don’t 
you compare your checks with the stubs? 

58 MR. HERBERT PILZER: I don’t check any of 
those stubs. All I do is balance the statement on 
this book, as I showed you. 

MR. UMSTEAD: So if a check was never cashed, you 
would never know it? 

MR. HERBERT PILZER: No, sir. In fact, there may be 
some in there that have never been cashed. f 

MR. UMSTEAD: Would not that be difficult at of 

the year to know what your expenses were if it had not been 
paid? 

MR. HERBERT PILZER: Those are not expenses you 
have to account for; they are personal expenses; that’s why 
every apartment operation goes into the desk book. 

MR. UMSTEAD: Don’t you consider your insurance li¬ 
cense, an expense amounting to $135 a year, that is a cost 
of business? 

MR. HERBERT PILZER: Yes, that is correct. 

MR. UMSTEAD: And also your bond in this particular 
series of check books? 

MR. HERBERT PILZER: No, sir, I don’t t hink it is in 
that series. 

MR. UMSTEAD: What account is that in ? • 
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MR. HERBERT PILZER: That’s drawn on the account 
which I have with Riggs National Bank. 

MR. UMSTEAD: I notice check dated 3/8, D. C. Com¬ 
pensation Board, would that be personal rather than a 
business expense? 

MR. HERBELT PILZER: No, what I would do in a case 
like that, I would remind myself to record it in whatever 
account it come from. 

MR. UMSTEAD: In other words, you are telling us that 
you were some place other than your office when you drew 
this check? 

59 MR. HERBERT PILZER: I don’t recall. I may 
have drawn it right here in this office, I don’t know. 

MR. UMSTEAD: Do you have a copy of the bond which 
was issued to you for the insurance year 1954? 

MR. HERBERT PILZER: I procured a copy and filed 
it with my application. 

MR. UMSTEAD: Earlier, in answer to a question, you 
were going into what Mr. Beard told you concerning the 
violation. What violation did he say you had committed? 

MR. HERBERT PILZER: He showed me a section which 
said something about you are not supposed to advertise 
that you are a licensed plumber or electrician—I don’t re¬ 
call which one—and—, it was where the question arose—, 
if it had said specific listing in the phone book, I would 
have removed it the same day. I asked Mr. Beard about it 
and he said he thought it would be all right but he would 
ask the board and let me know about it before making any 
decision. 

MR. UMSTEAD: Have you checked with the Post Office 
Department as to where your check of April 23 may be? 

' MR. HERBERT PILZER: No, I don’t think it would 
accomplish much at this stage of the game. 

MR. UMSTEAD: Do you know whether you brought it 
in personally to this department? 

MR. HERBERT PILZER: I don’t recall 
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ME. UMSTEAD: If you had mailed it, would it have been 
a registered letter? 

MR. HERBERT PILZER: No, sir, I customarily just 
use the regular mail. 

MR. UMSTEAD: How many people are in your office, 
Mr. Pilzer? 

MR. HERBERT PILZER: Just myself and wife. 
60 MR. UMSTEAD: Did there come a time when you 
discussed with your wife her recollection concerning 
any of these matters about seeking an insurance license and 
did she have any independent recollection which she recalled 
and indicated to you? 

MR. HERBERT PILZER: Nothing other than I did get 
an appointment sheet. She remembered my going out to 
get the bond. She looked up some of the papers and that sort 
of thing for me. 

MR. UMSTEAD: Do you recall having received any 
other license from this department for that period? 

MR. HERBERT PILZER: The Insurance Department? 

MR. UMSTEAD: Yes. 

MR. HERBERT PILZER: Yes, sir, I have my life 
license. 

MR. UMSTEAD: And when does that license expire? 

MR. HERBERT PILZER: It’s current with this year. 

MR. UMSTEAD: Did you write a check at the same time 
for that particular license? 

MR. HERBERT PILZER: It is charged to my ac¬ 
count—, Franklin Life Insurance, and they sent the check in. 

MR. UMSTEAD: But you sent in the application, is that 
right? 

MR. PILZER: I am merely a solicitor for them. 

MR. UMSTEAD: But you did get ypur life insurance 
from this department? 

MR. PILZER: Yes. 

MR. UMSTEAD: And when did you get that ? 

MR. PILZER: I would not know. 
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MR. UMSTEAD: Was there the same time lapse in that 
certificate that existed before, would you say? 

61 MR. HERBERT PILZER: Well, I don’t know 
exactly, because they filed for me as a solicitor and 

sometimes, I check it up, may be right away when they get it, 
and at other times, I have left it in their office for the entire 
period. 

MR. UMSTEAD: For the whole license period? 

MR. HERBERT PILZER: Yes. 

MR. UMSTEAD: You don’t know what happened in this 
particular instance? 

MR. HERBERT PILZER: I don’t know what happened. 
I am not positive that I have the physical paper in my office 
—it may be still in the office of Franklin Life this year. 

MR. UMSTEAD: I have no further question. Do you 
have any, Mr. Jordan? 

THE SUPERINTENDENT: Yes. This directory in the 
lobby of your building that has been referred to; Mr. Pilzer, 
how do listings ordinarily get on there, do you know? 

MR. PILZER: Yes, sir, either I or my wife or the resi¬ 
dent manager would normally put the listings up. 

THE SUPERINTENDENT: Would he put your name or 
the name of a business in which you are interested on that 
directory on his own initiative at any time, if you know? 

MR. HERBERT PILZER: You mean the resident man¬ 
ager? 

THE SUPERINTENDENT: Whoever does it. 

MR. HERBERT PILZER: Yes, we have a listing of all 
the tenants and it is customary, it is a routine matter. 

THE SUPERINTENDENT: Do you own this building? 
MR. HERBERT PILZER: I am a part owner, yes. 

THE SUPERINTENDENT: I believe you testified that 
you did not know that you were listed on that direc- 

62 tory as an electrician—, being in the electrical con¬ 
tracting business or the plumbing business. Is that 
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your testimony, that you did not know that you were so 
listed ? 

MR. HERBERT PILZER: Yes, sir, I was quite sur¬ 
prised that Mr. Beard said the firm listing of AC Electric 
Company was on there. We do not have any stationery or 
anything of any nature with that listing. 

THE SUPERINTENDENT: How could it be there—, 
can you account for it? 

MR. HERBERT PILZER: I don’t recall. I may have put 
it on myself, but I don’t recall it. 

THE SUPERINTENDENT: Do you sometimes person¬ 
ally put these listings on there? 

MR. HERBERT PILZER: Occasionally I put these list¬ 
ings on there myself. 

THE SUPERINTENDENT: In the course of going to 
and from your office, do you pass this directory? 

MR. HERBERT PILZER: Yes, I probably pass this 
board 8 or 10 times a day. 

THE SUPERINTENDENT: In the past, Mr. Pilzer, 
when you have received these licenses to engage in the fire 
and casualty business, what do you do with those licenses, 
where do you keep them ? 

MR. HERBERT PILZER: I just drop them in a folder 
that I have to keep them in in a desk drawer. 

THE SUPERINTENDENT: I would like to know a lit¬ 
tle more about the instances that you referred to in which 
it was to your advantage to be listed in the phone book as 
being in the plumbing business or the electrical contracting 
business, I believe that you told Mr. Umstead in reply to 
his questions that in some instances it did not make any 
difference whether you were listed in the phone book or not, 
you could have got the same price without being listed, and 
in other instances, it would make a difference and you 
received a reduced price because of the listings in the phone 
book. ; 
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63 MR. HERBERT PILZER: I don’t believe yon got 
my answer correct, sir. 

THE SUPERINTENDENT: What is yonr explanation 
of that, sir? 

MR. HERBERT PILZER: I said that certain of the 
houses do not like to sell to an individual who does not have 
a name of that type. 

THE SUPERINTENDENT: An individual who does 
not have a name ? 

MR. HERBERT PILZER: In other words, an electrical 
house would like to sell to an electric company and I had 
been asked that when I come up to the desk—they have 
regular places, you buy like a store—there may be mechanics 
sitting around, they asked me not to use my personal name 
when I buy, that was in one or two places. 

THE SUPERINTENDENT: Did they tell you to put a 
listing in the telephone book? 

MR. HERBERT PILZER: This one house suggested it, 
yes, sir. 

THE SUPERINTENDENT: Do you know why they 
suggested that? What I am getting at, Mr. Pilzer, why 
couldn’t you use this personal name, you were not in that 
business, why did he suggest it, if yon know? 

MR. HERBERT PILZER: Frankly, it should not have 
got into the contractor section. I believe it was to have been 
in the supply section and that was what my original request 
was and I believe I had such a listing there in years gone 
past; it is just in the contracting section now and it makes 
a peculiar situation because it is hard to explain why it is 
in the contracting section. I never paid any attention to it, 
I did not notice it was in that section. The original sugges¬ 
tion was that I should have a listing so that if I gave such 
and such a name and one of the men who would be standing 
around listening might see such a name and company listed 
and not bother, otherwise, there might be some pressure 
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brought and the house not be able to sell to me. 

64 MR. UMSTEAD: In answer to the Superintend¬ 
ent, in which you say the listing in the lobby, although 

you don’t recall putting it there, you said in answer that 
listing should not have been on it. Why should it not be on 
there ? 

MR. HERBERT PILZER: Because we are not running 
a business. The Service Plumbing is not listed and the other 
should not be also. I just don’t know how it got on there. 
MR. UMSTEAD: You say it should not be there? 

MR. PILZER: I object. 

THE SUPERINTENDENT: I think the witness might 
explain. 

MR. PILZER: I think he has answered that. 

MR. HERBERT PILZER: The reason is I am not doing 
business, that’s why it should not be up there; the same 
reason although I use the street car I cannot put up a sign 
reading Capital Transit Company, or use electricity and not 
put up Potomac Electric Company listing; I am not in that 
business, so it should not be there. 

MR. UMSTEAD: I have no further questions. 

MR. PILZER: This listing we are talking about in the 
lobby, is that right adjacent to or over the mailbox? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: Does this apartment have a whole row of 
mailboxes ? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: Is that what the mailman uses for placing 
the mail? 

MR. HERBERT PILZER: Yes. 

MR. PILZER: Now as far as business expenses being put 
on your personal account, do you list each expense or 

65 do you take the standard deduction on your tax? 

MR. HERBERT PILZER: I usually take the 
standard deduction on personal expenses. 
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MR. PILZER: So, actually, except for knowing what you 
make, your income each year, it is unimportant to you to 
know every individual expense? 

MR. HERBERT PILZER: Yes, sir. 

MR. PILZER: That’s all I have. 

MR. UMSTEAD: I have nothing further, Mr. Superin¬ 
tendent. 

(Mr. Humphrey sworn.) 

MR. PILZER: Would you state your full name? 

MR. HUMPHREY: John H. Humphrey. 

MR. PILZER: And where are you employed? 

MR. HUMPHREY: A. H. Baker Insurance Company 
Agency. 

MR. PILZER: Do you know Mr. Pilzer? 

MR. HUMPHREY: Yes, sir. 

MR. PILZER: Approximately how long have you known 
him? 

MR. HUMPHREY: About 5 years. 

MR. PILZER: Do you have any dealings with him? 

MR. HUMPHREY: Yes, he is—, has an insurance ac¬ 
count with us, a brokerage account. 

MR. PILZER: Were you with A. H. Baker and Company 
at the time Mr. Pilzer first came there and got an account 
with them? 

MR. HUMPHREY: Yes. 

MR. PILZER: At the time he got the account with them, 
did you investigate him? 

MR. HUMPHREY: Yes, I remember getting a report. 

MR. PILZER: When you discussed him with other 
66 business people, what was his reputation? 

MR. HUMPHREY: Very good, to the best of my 
knowledge. 

MR. PILZER: Calling your attention, let me put one 
more question, do you have any reason, personally, of any 
incident or anything in your association with him that would 
indicate evidence of fraud or untrustworthiness ? 
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Mr. HUMPHREY: No. 

MR. PILZER: And yon have known him how many 
years T 

MR. HUMPHREY: 5 years. 

MR. PILZER: Calling your attention to the time around 
April last year, did it fall—, the opportunity of signing a 
company appointment form for the—, your company in 
connection with Mr. Pilzer’s license come to you? 

Mr. HUMPHREY: No. 

MR. PILZER: Who would that come to? 

MR. HUMPHREY: No one; he would be as a broker only. 

MR. PILZER: Do you have any forms for that? 

MR. HUMPHREY: Only to issue a bond. 

MR. PILZER: Did you issue a bond that year to Mr. 
Pilzer? 

MR. HUMPHREY: Yes, we did. 

MR. PILZER: Do you have any record of that bond as to 
when—, first, its number—? 

MR. HUMPHREY: I have a statement from U. S. F. & 
G. to us for the D. C. broker’s license bond. 

MR. PILZER: Is that document issued by someone whose 
duty it is to issue such documents ? 

MR. HUMPHREY: Yes. 

MR. PILZER: And is that document executed in the 
normal course of business of that company? 

67 MR. HUMPHREY: Yes. 

MR. PILZER: I ask that that be introduced as 
Defendant’s Exhibit No. 5. (Exhibit so marked.) Now I 
show you Defendant’s Exhibit No. 2 and ask if that is one 
of your statements. 

MR. HUMPHREY: Yes, it is one of our statements. 

MR. PILZER: Does that show a charge against Mr. 
Pilzer’s account to you for the bond which you have just 
testified about? 

MR. HUMPHREY: Yes, it does, right here. 


MB. PILZEB: And is there any way yon can tell from 
that whether it has been paid for or not? 

MR. HUMPHREY: The entire account has been paid for, 
which is evidenced by this statement. 

MB. PHjZER : Was the bond ever returned to you or 
cancelled or any refund made to Mr. Pilzer’s-account? 

MB. HUMPHREY: I could not find any; no- record of 
that. »' 

MB. PILZEB: Would you, sir, have occasion, or does 
that document just produced show the date on which the 
bond was actually issued? ■ -> ‘ ’ 

MR. HUMPHREY: No, it does not. 

MB. PILZEB: Can you tell us from this bill whether it 
was issued on a certain day? 

MR. HUMPHREY: No. 

MR. PILZEB: Does this bill have the day when it was 
charged to the account? • 

MB. HUMPHREY: Yes, it does. 

MB. PILZEB: What is that date? 

MB. HUMPHREY: April 30. 

68 MB. PILZEB: Well, would the date of April 30 
have been entered on the account? 

MB. HUMPHREY: This April 30 is the date of the bill 
received by us, so it was not put on the account during April 
but put on sometime during May. 

MB. PILZEB: Would the bond be issued during April if 
it were entered April 30? 

MR. HUMPHREY: Yes. 

MB. PILZEB: Sir, have you ever had any complaints 
from any insurance department by reason of any action of 
Mr. Pilzer, or for that matter the company or any one be¬ 
cause of any action he has taken? 

MB. HUMPHREY: No, sir. ‘ ' 

MR. PILZEB: I have no further questions. - 

MB. UMSTEAD: Mr. Humphrey, you know Mr. Pilzer 
solely through a business relationship? * 
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MR. HUMPHREY: Yes, sir. 

THE SUPERINTENDENT: Do yon know whether your 
office handles the major portion of the brokerage business 
of Mr. Pilzer? 

MR. HUMPHREY: Jnst casualty business, sir, I think. 
I think we handle the major portion of his casualty business. 

THE SUPERINTENDENT: What kind of casualty busi¬ 
ness? 

MR. HUMPHREY: Automobile, liability, compensation, 
all types of burglary, robbery, and so on. 

THE SUPERINTENDENT: Do you know whether the 
major portion of his business is casualty business or fire? 

MR. HUMPHREY: I don’t know how much fire insur¬ 
ance he writes, sir. We don’t write any of his fire insurance. 

MR. PILZER: May the witness be excused? 

69 THE SUPERINTENDENT: Yes. 

MR. PILZER: Thank you. 

(Mr. Silhavy sworn.) 

MR. PILZER: Will you state your full name, please? 

MR. SILHAVY: Charles Robert Silhavy. 

MR. PILZER: What is your occupation? 

MR. SILHAVY: I am manager of the National Union 
Fire Insurance Company of Pittsburgh. 

MR. PILZER: Do you know Mr. Pilzer? 

MR. SILHAVY: I do. 

MR. PILZER: How long have you known him? 

MR. SILHAVY: About a year and a half. 

MR. PILZER: Were you with the company when Mr. 
Pilzer first became associated with it? 

MR. SILHAVY: No, I was not. 

MR. PILZER: Do you know how long he has been asso¬ 
ciated with the company? 

MR. SILHAVY: I could not be sure; he was an agent 
long before I came with the company. 

MR. PILZER: Would you say 5 years? 

MR. SILHAVY: Possibly 5 years. 
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MB. PILZEB: Do you remember, calling your attention 
to April of last year first of all, did it come to your attention 
that around April of each year agents must renew their 
licenses, does that come to your attention! 

MR. SILHA VY: It does, it comes to my office for signa¬ 
ture. 

MB. PILZEB: Do you sign those applications! 

MR. SILHA VY: I sign those forms. 

70 MR. PILZEB: Do you have a recollection of 
whether or not you signed such a form in April or 
May, around that time—! 

MR. SILHA VY: No. 

THE SUPERINTENDENT: Please don’t answer the 
question before it is propounded. 

MR. PILZER: —around that time of year in 1954! 

MR. SILHA VY: Quite a group come in each year; I 
can’t recall receiving one of Mr. Pilzer’s. I kept no record 
because my first year in Washington I made a list, and such 
list was available for double check. 

MR. PILZER: Did you get such a list this year! 

MR. SILHAVY: No, I did not 

MR. PILZER: Do you have any recollection on the mat¬ 
ter at all! Would you know you did not sign it! 

MR. SILHAVY: I know I signed every form that came 
into the office but I can’t recall each specific man. ’ ' 

MR. PILZER: If it came to your attention that he was 
not a licensed man, you would not have dealt with him at all! 

MR. SILHAVY: I would not have. 

MR. PILZER: Did you have occasion to discuss Mr. 
Pilzer with other business men or the public! 

MR. SILHAVY: I have. ' ;: : . 

MR. PILZER: And what is his reputation! 

MR. SILHAVY: His reputation is good; the only reason 
we would have to investigate him would be on behalf of my 
company. 
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MR. PILZER: For instance, does Mr. Pilzer have au- 
thority to so-call bind your company on accounts? In other 
words, does he have power to act, to bind your company 
without having to contact your company first? He 
71 can say to a man, “You are insured with the Na¬ 
tional Union Fire Insurance Company”, and that you 
will then honor that contract? - * • 

MR. SILHAVY: As an agent of the company he would 
have that power to bind the company. 

MR. PILZER: And if there were losses that occurred 
between the time he notified you and the time—strike that. 
If a loss should occur between the time he informed the 
insurer that he was insured and the time he would notify 
your company of the—, what he had done, would your com¬ 
pany honor such a representation by him? 

MR. SILHAVY: Yes, we would have to, so long as he 
mentioned being bound by National Union. 

MR. PILZER: Have you ever known him to abuse that 
power? 

MR. SILHAVY: No, sir. 

MR. PILZER: Is there any limit to that power so far as 
he is concerned? 

MR. SILHAVY: No limit, according to his agency agree¬ 
ment, except such cautions and practices as we have in 
normal dealings of business. 

MR. PILZER: And he has never abused them? 

MR. SILHAVY: No, sir. 

MR. PILZER: I might anticipate a question—do you 
know whether you write a major part of his fire business? 

MR. SILHAVY: From the results, I would say we do not. 

MR. PILZER: Do you write any casualty business for 
him? 

MR. SILHAVY: No. 

MR. PILZER: Do you write a great deal of fire and cas¬ 
ualty business? What amount of fire and casualty do. you 
write? 


ME. SILHAVY: I would say approximately $3,000 a 
.year. 

MR. PILZER: Have yon ever received a complaint 
72 from any one as to his actions or because of his 
actions? 

ME. SILHAVY: I have never received a complaint 

ME. PILZER: Do yon have any reason to believe that he 
is untrustworthy, dishonest, or inclined to fraudulent 
dealings? 

ME. SILHAVY: No. 

ME. PILZER: I have no further questions. 

ME. UMSTEAD: I have no questions, Mr. Superintend¬ 
ent. 

THE SUPERINTENDENT: Mr. Witness, I am not sure 
that you meant what you said about honoring a binder made 
by your agent. You said, I believe, that you would honor 
any binder that he made, is there no defined scope of his 
authority? 

MR. SILHAVY: We would—, we would for fire and in¬ 
land marine lines honor our dealings. Naturally, the agency 
contract would not limit him. He has been very prompt in 
here, calling or giving us a letter telling us that such a 
binder was on the book. 

THE SUPERINTENDENT: Would that include hull in¬ 
surance on airplanes? 

ME. SILHAVY: Yes, on airplanes. 

THE SUPERINTENDENT: Well, suppose Mr. Pilzer 
had issued a policy for one million dollars hull insurance on 
an airplane, would you honor that? 

MR. SILHAVY: No, sir. 

THE SUPERINTENDENT: Review in your own mind 
your answer as to any binder and see whether you meant 
that or not To what extent would you honor a binder? 

MR. SILHAVY: Well, our business primarily with him 
had been fire and inland marine and our practices—, and in 
our discussions we had with him, I should qualify that be- 



cause we can’t accept any binder because of multiple type 
of writings. My dealings here with him have been fire and 
inland marine, and I was referring primarily to that type of 
business we had with him. 

73 THE SUPERINTENDENT: Within the scope of 
his authority? 

MR. PTLZER: Perhaps it was my carelessness in the 
question. Was there any limit as to the amount of dollars’ 
worth or time of notification within 2,3, 5 days. I think that 
is what the witness had in mind in answering. 

MR. SILHAVY: Yes. 

MR. PILZER: I think the question has been completely 
cleared up. 

THE SUPERINTENDENT: Is that all, sir? 

MR. PILZER: Yes, sir. 

(Mr. Sesson sworn.) 

MR. PILZER: Will you state your full name? 

MR. SESSON: Paul Thomas Sesson. 

MR. PILZER: And what is your occupation? 

MR. SESSON: I am superintendent of agents with All 
American Insurance Company, Washington, D. C. 

MR. PILZER: Do you know Mr. Pilzer? 

MR. SESSON: Ido. 

MR. PILZER: And how long have you known him? 

MR. SESSON: I have known Mr. Pilzer personally for 
about 5 years. 

MR. PILZER: And does he write with the All American 
Insurance Company? 

MR. SESSON: Yes, he does. 

MR. PILZER: Was he with the company when you first 
became associated with it? 

MR. SESSON: No, sir. 

MR. PILZER: Have you had occasion to discuss Mr. 
Pilzer with various individuals in this community and espe¬ 
cially as to character and trustworthiness? 
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ME. SESSON: I have. - • > v 

ME. PILZEE: And what is his general reputa- 
tion? * r “ * ‘ '■ 1 

ME. SESSON: To the best of my knowledge, Mr. Pilzer’s 
reputation is very good. ; ~ - 

ME. PILZEE: Very good from the standpoint of trust¬ 
worthiness and honesty? 

ME. SESSON: Yes. 

ME. PILZEE: Did you know him before you became as¬ 
sociated with All American Insurance Company in any way? 

ME. SESSON: Yes, sir, I did. 

ME. PILZEE: What way was that? 

ME. SESSON: Well, prior to my connection with All 
American Insurance Company, I was employed by the gen¬ 
eral agents Adkins and Ainley, Inc., here in Washington, 
and periodically or occasionally he would place business in 
that general agency and in that connection I had known 
him, and then I had occasion to meet Mr. Pilzer personally 
sometime during that time, under a year, 3 year period for 
the purpose of discussing the possibility of my joining his 
agency at one time. ' . \ ; 

ME. PILZEE: Was there any question in your mind, 
anything that came up in any of the time you knew him, as 
far as your association with him, any evidence of fraud, 
dishonesty or untrustworthiness? . ; ‘ \ 

ME. SESSON: No, I have no knowledge of anything of 
that sort . < ' • 1 • 

t V** 

ME. PILZEE : Have you ever had any complaints from 
any one, any assured in connection with his acts? ' 

-» ME. SESSON: No, sir, I have not 

ME. PILZEE: Do you have occasion to remember in 
April or May of 1954 whether you signed a company ap¬ 
pointment form for Mr. Pilzer with the All American In- 
* ' surance Company? ^ ; 1 - * 1 

75 ME. SESSON: Well, during that period, which is 
about the same period right now as it was last year, 
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the District of Columbia agents and brokers’ licenses come 
np for renewal, effective May 1. Last year, approximately 
on April 1 or the first week of April, I specifically recall 
having completed sending out the appointment forms of all 
my agents in the District of Columbia, including Service 
Insurance Agency, Mr. Pilzer’s firm. 

ME. PILZEB: Do you have a list of people to whom you 
sent forms, that you signed them for in which you can ascer¬ 
tain whether you actually did send a copy to him! 

- ME. SESSON: Well, I had, as I have done in previous 
years, I made up a list of all the agents to whom I sent 
licenses in Maryland, Virginia, and the District, and I made 
that list purely for my personal files, that I had appointed 
such and such agents, for the purpose that next year around 
April I would have a complete list rather than going through 
each individual file again. 'o'. •>. 

ME. PILZER: Does Mr. Pilzer’s name appear on that 

r - . » ; 

ME. SESSON: Yes, just like any person who qualifies, by 

the listing of Service Insurance Agency, which is him. 

ME. PILZEE: What type of lines of insurance does he 
handle, so far as he is concerned with your company? . 

ME. SESSON: Mr. Pilzer has authority to write all the 
lines of insurance that All American Insurance Company is 
currently writing. - ... c. l "i; «. *r. 

ME. PILZEE: On occasion he writes various lines—what 
is the predominant line he writes with you? _ 

ME. SESSON: Predominately his business with us is 
automobile but we have written diversified lines. 

ME. PILZEE: As far as you say, numbers predominate¬ 
ly you are using premiums, now as far as number of 
76 actual policies, would there be any difference in that? 

, ME. SESSON: I say his business is predominately 
automobile business. I am speaking of the volume of busi¬ 
ness, not in the number of applications that that involves. ; 
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MB. PILZER: Have yon ever found him in any way to 
abuse the privileges of your contract privileges? v ;; 

MR. SESSONNo, sir, I have not.^ .H M 

• MB. PILZER .- You mentioned before that you had occa¬ 
sion to know Mr. Pilzer when you wrote with Adkins and 
Ainley and you met him individually. Are you personal or 
social friehds or anything of that sort? ’ 1 " ~ u '' ] °J 

MB. SESSON: Do you mean by that da I travel in the 
same social set, I would say no, I am hot a social friend. If I 
saw him on the street, we would speak, call each other by 
name, the conversation would not be solely insurance. * ’ ■ 
MB. PILZER: Do you visit each others houses, do you 
have occasion to go out together? * 

MB. SESSON: Up to this time no, sir, I have not. 

MB. PILZER: That is all I have. 

MB. UMSTEAD: I believe that you indicated that you 
did have, in answer to Mr. Pilzer, occasion to discuss Mr. 
Herbert Pilzer’s trustworthiness. What prompted that dis¬ 
cussion? 

MB. SESSON:' Well, when we—, when I first appoint an 
agent—, in this case he was already appointed when I came 
there and I checked into the files of the current agents and 
then made my own personalinvestigation, not only on Mr. 
Pilzer but on the other agents also, to give me a better idea 
from the standpoint of hu&ess^ 

) ; ' MR. UMSTEAD: What did that constitute! V 
IV [ ^ MB, SESSON : Why, we check the background of 
the agent and his knowledge of the insurance busi¬ 
ness and check with others, his clients, people he is doing 
business with, and get evidence of their confidence in him to 
strengthen my confidence in him—in Mr; Pilzer—I did, even 
though he was licensed with the company prior to my com¬ 
ing there.', '.*7 \ -n^'LL^T J A tfOTM* STALKS A&3T; V 
MB. UMSTEAD: ihave nothing further^ ?r -. 

MR. PILZER: I have nothing further, sir. * *‘ 
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THE SUPERINTENDENT: Do you have anything to 
say for the record in the way of a closing statement? 

MR. PILZER: Not too much but I would like to make a 
statement. There might be—one thing before closing is to 
check to see whether someone from Pearl Insurance Com¬ 
pany is here. Some one from Pearl Insurance Company was 
to come but they are involved with re-arranging their license 
department and might not have come. Could we check to see 
if some one did arrive? 

THE SUPERINTENDENT: Would you like Mr. Pilzer 
to go look for him? 

MR. PILZER: Thank you, sir. 

• • • • • • • , • 

83 GOVERNMENT EXHIBIT NO. 1 

April 6, 1955. 

Answer to question No. 14. 

This application of which this note is part, is being filed 
late. I have previously made filing in adequate time to 
accomplish the proper issuing of a license for the current 
year. But, this first application was apparently not received 
by the Board, I am therefore refiling, and request that the 
license be issued retroactively, to the first date of April 30, 
1954. 

I have been charged on March 31, 1955, with a violation 
of the D. C. Electrical and Plumbing Code. This charge will 
be heard on April 13, 1955. I expect that the charge will 
probably be dismissed, as there was no violation of the 
intent of the act. I shall inform the board of the outcome of 
this matter as soon as it is settled. 

84 DEFENDANT’S EXHIBIT NO. 4 

• April 1, 1955. 

CHESAPEAKE & POTOMAC TELEPHONE CO. 

725 - 13th St., N. W. 

Washington, D. C. 


I 

i 


GENTLEMEN: 


Please discontinue the listing of the: A &. S ELECTRIC 
CONTRACTORS and the listing of the SERVICE PLUMB¬ 
ING COMPANY from the phone for which I am respon¬ 
sible, Columbia 5-7730. 

I wish the listings discontinued immediately, upon receipt 
of this letter. 

Yours truly, 

85 DEFENDANT’S EXHIBIT NO. 3 

MARCH 31, 1955/ ~ 

Mr. Stout, Deputy Commissioner, 

Insurance Commission 
District of Columbia. 

Dear Sir: 

In accordance with our conversation, I am herewith sub¬ 
mitting the information which I have in connection with my 
1954 Insurance License. 

I have checked with the U.S.F. & G. and I purchased the 
renewal Bond, which was numbered 1010-13-1230-54. I is¬ 
sued my check for the amount of $135.00 on April 23, 1954, 
#273. On checking I find that the check was not cashed by 
the bank. 

I have not had time to check with the special agents repre¬ 
senting the companies, for which I am licensed, but, I am 
quite sure that $t least several of them will either have my 
note requesting that they give me an appointment form for 
filing, or some record showing that they have issued one to 
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me. 


Yours truly, 
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DEFENDANT’S EXHIBT NO 1 


(Front of stub book) 

RECORD OF CHECKS FROM 

_19_ 

To_19_ 

NUMBERED FROM_TO_ 

(Page of stub book) 

Check No. Date Issued to Amount Deposits 

Date Amount 


251 

1/20/54 

Albert Hyatt 

2000 

** 

** 

*** 

*** 

** 

*** 

*** 

*** 

272 

4/10 

Joseph H. Barnes 

100 

273 

4/23 

Collector of Taxes, D. C. 

135 

274 

5/12 

The Hecht Company 

62.11 

275 

5/20 

Walter H. Swartz 

199.60 Total 




Less 



Total checks drawn 

Checks 


Drawn 


Balance 

carried 

forward 


1 


l 
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A. H. BAKER & COMPANY, INC. 
WOODWARD BUILDING 
WASHINGTON 5, D. £. 
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DEFENDANT’S EXHIBIT NO. 2 FOR 
IDENTIFICATION 


Service Insurance Agency 
1401 Columbia Road, N.W 
Washington, O.C 


DATE 


e.fcj men* 

C s 








. /iir >>'/ 

1954 


GENERAL INSURANCE 

FIRE LIABILITY 


ACCIDENT AUTOMOBILE- 
BURGLARY PLATE GLASS '• 

TELEPHONE: EXECUTIVE 2460 COMPENSATION 


DATE 

NAME OF INSURED 

POLICY 

NUMBER 

COMPANY 

premiums 

/■^u A D/^r 

CREDIT 

. 

BALANCE 

' A 

10% 

15% 

17M% 

20% 

25%. 

OTHER 

% 



BROUGHT FORWARD 











■■Hi 

wfmxmm 

May 6 
Mar 17 
Apr 12 

May 17 

William C. Potter 

Wilfred L. Miller 

JiXESED L. Miller 

Gloria Fashions 

78-6683 
85537 rp 
85537 ” 
19-2976 

AM CAS 

BOST 

Mass Pl 

-35.03 

-29.84 

18.41- 

56.40- 

- 34.00 - 

■K 



90.40 

• ^ 

18.41 

35.03 

29.84 

» i . ■ i 

j 

• . • 

'• . | 
» V* 1 » •#, •A*’!*, *• % 

May 3 
Apr 22 
10 

8 

May 15 

Check- Nov# CBp1868 

Bernard Scheer 

Bond Vacuum Stores, Inc 
Charles F. Riddick 

Luther J. Atkinson 

1626083 R 
1675785 RP 

1675863 RP 
1691868 

5 U.S. 



- 1.20- 
-56.15- 

- 2.51 
27.06- 

■ - .72' 

-22.77- 

- 2.86 
- 17.00 

■» 

»• 

• 

’ 

44.06 

1121* 1*7 
1.92 
78.92 
5.37 

1 * 1 
. ' , ■ 1 

.. 

’■ . s \ 

* ! 

* jf 

j 

Apr 14 
May 26 

7 

Apr 10 
Mar 31 

Joe Battle, etal 

R &. M Refrigeration Co 

Lynn Roberts 

Bond Vacuum Stores, Inc 
Thomas M. Harris 

1691914 

39686 

1691852 

1691903 

1691896 




39.60- 
333.65^ 

20.40- 

81.13- 

48.60- 

- 21.00- 
127.50' 

- 17.00- 

- 33.00- 

- 21.00- 

m 

m 

f. 


60.60 

461.15 

37.40 

114.13 

69.60 

A 

" < 

» * ‘ i 

. i 

r .J 

« , t 

May 26 

11 

Apr 15 

5 

May 1 

Eug^ene Pallange 

Angelos Chipouras 

Jose Coroosa 

Abraham Kaufman 

Jerome Lityin, etal 

1691853 
1626116 
1691918 
1832629 RP 
1900563 




23.72' 

50.24- 

68.15- 

49.44 - 

- 17.00- 

- 21.00 

- 30.00- 
-84.00- 
99.00- 

- 

- 

<• 

'40.72 

71.24 

98.15 

- 148.44 

S * 

1 * • 

84.00 

'* C"' ” j 

* - 

; 

‘ -* -V i 

AP 

25 

4 

Apr 8 

May 23 

Emma Jane Southard 

Western Market 

Suitland Cleaners, etc 

Charles F. Ridoick 

Old Dominion Food Store 

1500013 

1900564 

1200550 

162808 RP 
1631 85 




3.19- 

67.15- 

104.40- 

i 

• i 

• 2.07- 

- 55.00- 
'119.8D- 
- 3.09 
96. 00-h 


?■*<>> 

>\A 

7 *- 

fS 

5.26 
V 122.15 
yV24.20 

j/ 96.00 

* 

3.09 

■.! 

’ - | 

26 

FA 

Apr 10 
May 26 
Apr 13 

R & M Refrigeration Co 
Wilfred L. Miller 

Tru-Value Market 

R & M Refrigeration Co 

Sam Oopnow_ 

163186 
511354 AP 
579298 
567825 
567894 


39.02- 

28.00- 

250.00- 

188 RFL. 

p 

» 

» 


42.70- 


- \p 


^42.70 
, 39.02 
28.00 

250.00 

168.50 

«* 

• ,, w . 

• . * 1- { 
■ , ■ r 

V J 

- ■ . V 

’ • _ ‘ • -f 

Feb 18 

FA 

Mar 10 
May 26 

Bono Sewing &. Cacuum Stores 
Wilfred L. Miller 

The Drape Shop 

R & M Refrigeration Co 

74758 A 
247650 RP 
B7626 RP 
B7645 


8.00- 


-105.27- 

•12.50“ 

99.44— 

7 



■■ 

8.00 

.. . *,-* 

' .5 

99.44- 

105.27 
r 12.50 

* a , V 1' 

* * ■ i| 

V (1 

• . ' ‘ j 

’ *3 

.. • j 





428.65 

18.41_ 

894^34^ 

639.63 
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DEFENDANT’S EXHIBIT NO. 2 FOR 
IDENTIFICATION 


A. H. BAKER & COMPANY, INC 

WOODWARD BUILDING 

WASHINGTON 5, D. C. 

i 

Service Insurance Agency 


date iAir 31 1954 


TELEPHONE: EXECUTIVE 2460 


GENERAL INSURANClk 

FIRE LIABILITY 

ACCIDENT AUTOMOBILE 

BURGLARY PLATE GLASS 
COMPENSATION 



Make Au checks Payable 


TO A. H. BAKER 0c CO.. INC. 


C14437-3 X 






























































A. H. BAKER & COMPANY, INC. 
WOODWARD BUILDING 
WASHINGTON 5. D. C. 


DATE 


MAY 31 1954 


Service Insurance Agency 


TELEPHONE: EXECUTIVE 2460 


GENERAL INSURANCE 

FIRE LIABILITY 

ACCIDENT AUTOMOBILE 

BURGLARY PLATE GLASS 
COMPENSATION 


DATE 

NAME OF INSURED 


BROUGHT FORWARD 

May AP 

James W. Bean 

6 

A. C. Motors, Inc 

1 

Congressional Market, Inc 

AP 

Louis Hayman 

6 

A. C. Motors, Inc 

FIR 

Art Ads Advertising Agy 

Apr 30 

Albert Hyatt 

18 

Bob's Tavern 

18 

n it 

May 1 

Congressional Market, Inc 

Jan 15 

Market Pharmacy 


POLICY 

NUMBER 


1691683 
92576 
1303007 R 



MAKE ALL CHECKS PAYABLE TO A. H. BAKER At CO.. INC. 


M»MC. O. Cl 4432-3 X 
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89 : MOTION OP DEFENDANT JOBDAN FOB ; .; 

SUMMARY JUDGMENT' : : VV/v' 

Defendant Jordan moves the Court for summary judg¬ 
ment in his favor on the ground that a consideration of the 
complaint and the transcript of proceedings and exhibits 
which are attached thereto and made a part thereof by 
reference, show that there is a rational basis for the admin- 
istrative conclnsion reached by him and he is, therefore, 
entitled to judgment as a matter of law.' 


AMENDMENT TO COMPLAINT 


_ . \ . «• F. - - 7 

The plaintiff amends his complaint by inserting after 
paragraph 10 of the complaint the following additional 
paragraph: ' ; ^ 

■ •. • • : ■ . ■. »’ " j'.vJr. ■ -Q 

“10%. On April 19,1955, the defendant, Albert F. , 

Jordan, Superintendent of Insurance wrongfully ‘ r> 

* denied the plaintiffs application for a broker’sand ri 
policy writing agent’s license by letter dated April 
19, 1955, copy of which is attached and made a 
~ part hereof by reference.” J 

j; “ »>..• 

Heebeet M. Pilzee 
v'j ^ Herbert M. Pilzee V 


Alfeed M. Schwartz r . 

' t-i ' > ‘ 

Alfred M. Schwartz 

1420 New York Ave., N.W. - ■' 
Washington, D. C. : ' * ‘ '. 

„ ™ •*' MV 

Attorney for Plaintiff - 


r t >; 




*• i 
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DISTRICT OF COLUMBIA, ss: 

HERBERT M. PILZER, being first duly sworn, deposes 
and says that he has read the foregoing amendment by him 
subscribed and that he verily believes that the matters and 
facts therein stated to be true. 

Herbebt M. Pilzer 
Herbert M. Pilzer 

Subscribed and sworn to before me this 2nd day of Au¬ 
gust, 1955. Dorothy L. Barnes 

Notary Public—D.C. 

• • • • • • . • • 

91 April 19,1955 


Mr. Herbert M. Pilzer, 

1401 Columbia Road, N.W., 

Washington, D. C. 

Dear Sir: 

Upon consideration of your application for license and 
the evidence and argument presented when you were heard 
in this office on April 14,1955,1 am not satisfied that you are 
trustworthy or that you intend to act in good faith in the 
capacity involved by the license applied for, or that you are 
worthy of a license. 

Your application is, therefore, denied. 

Very truly yours, 

Albert F. Jordan 

Albert F. Jordan 
Superintendent of Insurance 


/ 
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92 PLAINTIFF’S MOTION FOE PERMANENT 2 
INJUNCTION OB IN THE ALTERNATIVE»“ s* 
FOR A TEMPORARY INJUNCTION:/^.1 


Now comes the plaintiff, Herbert M. Pilzer, and moves 
the Court to grant a permanent mandatory injunction and/ 
or in the alternative a temporary injunction and for reasons 
therefore, plaintiff states as follows: -- o, v>« ; 

L No answer has been filed by the defendant. The Super¬ 
intendent of Insurance. .? b-ra r ‘*'2 

2. Counsel for the defendants have stated that they do 
not intend to file any answer on behalf of the defendants. 

3. Plaintiff is entitled to a judgment for injunctive relief 
upon the admitted allegations of the complaint and also for 
the reasons stated in the Memorandum of Points and An- 
thorities filed herewith. 






If; 


, '/*[ - 
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JUDGMENT 


• / . , r , . 

*>%•; v v ii' . rsc 


.71/'‘ iO 


This action having come on for hearing oh the mo¬ 


tion of the defendant, Albert F. Jordan, for summary judg¬ 
ment, and also upon the motion of the plaintiff, Herbert M. 

, V 1 «* • J 

Pilzer, for a permanent injunction, treated as a motion for 
summary judgment, and upon consideration of the plead¬ 
ings, including the transcript of the proceedings before the 


Superintendent of Insurance filed as an exhibit with the 
complain V and the argument of counsel, and it appearing 
that there exists no genuine issue as to any material fact, 
and from the facts set out in the pleadings and in the tran¬ 
script of proceedings filed as an exhibit, it is by the 
Court this 14th day of September, 1955yj, ;; 

ORDERED, ADJUDGED AND DECREED, as follows: 

1. That the defendant’s motion for summary judgment 
be denied. /Zdi .lochii ,:c‘J8 
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2. That the plaintiff’s motion for summary judgment 
against the defendant, Albert F. Jordan, Superintendent of 
Insurance, be granted. 

3. That the finding of and by the defendant, Albert F. 
Jordan, Superintendent of Insurance, that he was not satis¬ 
fied that the plaintiff was trustworthy or that he in- 

95 tended to act in good faith in the capacities involved 
by the licenses applied for, or that he was worthy of 

a license, and the order denying the applications of the 
plaintiff, Herbert M. Pilzer, for a broker’s and policy writ¬ 
ing agent’s license for fire, casualty and surety business and 
for a solicitor’s license, are hereby set aside as being without 
reasonable basis or support in the evidence. 

• ' • * r - ' >, • 

4. That the defendant, Albert F. Jordan, Superintendent 
of Insurance for the District of Columbia, issue to the plain¬ 
tiff, Herbert M. Pilzer, the broker’s and policy writing 
agent’s license for fire, casualty and surety business and the 
solicitor’s license for the year beginning May 1, 1955. 

5. No costs are assessed against either of the parties. 

AliEXATNrDEB Holtzoff 
Judge 

• • • • • • ■ • " # 

* • 

96 ORDER DISMISSING ACTION AS TO DEFEND¬ 
ANTS, spencer, McLaughlin and lane, 

COMMISSIONERS OF THE DISTRICT OF COLUMBIA. 

Upon consideration of the motion of the defendants, Sam¬ 
uel Spencer, Robert E. McLaughlin and Thomas A. Lane, 
Commissioners of the District of Columbia, to dismiss the 
complaint as amended, it is by the Court this 14th day of 
September, 1955, 



ORDERED that the said motion be and the same is here¬ 
by granted and the complaint as amended be, and the same 
is hereby dismissed withont costs, as to the said defendants, 
Samuel Spencer, Robert E. McLaughlin and Thomas A. 
Lane, Commissioners of the District of Columbia. 



A TJX ANDES HOLTZOFP 

Judge 
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99 STIPULATION 

It is stipulated that at the hearing of the motions 
before the Court, the defendants represented that they did 
not propose to file any answer to the allegations of the com¬ 
plaint and are relying solely upon their motion to dismiss 
the complaint as amended and upon the motion for summary 
judgment v 


«/ 

Alfred M. Schwartz 

Attorney for Plaintiff 
Corporation Counsel, D.C. 
By Lyman J. Umstead 
Assistant Corporation Counsel, 
Attorney for Defendants 
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STATEMENT OF QUESTIONS PRESENTED 

I 

This appeal involves a judgment of the District Court setting 
aside a conclusion by the Superintendent of Insurance of the District 

-j • . . ..... 

of Columbia that he was not satisfied that appellee was trustworthy or 
that he intended to act in good faith in the capacity involved by insurance 
licenses for which appellee had applied, or that appellee was worthy 
of the licenses. Appellant believes the questions presented in this 
appeal are as follows: 

1. Was it not error for the lower court to set aside the find¬ 
ing of the Superintendent of Insurance when there was substantial 
evidence in the record to support his finding? 

2. Since, by law, the Superintendent of Insurance must, him¬ 
self, be satisfied that an applicant for license is trustworthy, that he 
intends to act in good faith in the capacity involved by the license 
applied for, and that he is worthy of such license, did not the lower 
court err in substituting its judgment for that of the Superintendent 

in determining the gravity of certain acts and conduct of the appellee 
who was a license applicant? 

3. If the Superintendent of Insurance finds that he is not 
satisfied that an applicant for insurance license is trustworthy, etc., 
and there is substantial evidence for such determination, must his 


conclusion to refuse to issue a license to such applicant be influenced 
by the possible economic effect thereof upon the applicant, and, 
accordingly, was not the lower court in error in injecting into the 
case, sua sponte, the possible adverse economic affect on appellee 
of the finding by the Superintendent of Insurance? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA , 
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JURISDICTIONAL STATEMENT : 

• l 

The final Judgment of the United States District Court for the 

. . . . ‘ J'. • - ... 

District of Columbia in the case was entered September 14, 1955, 

(Jt. App. 79-80). The notice of appeal was filed September 15, 1955. 

...„ ,* * 

This Court has Jurisdiction under Title 28, U. S. Code, Revised, 


Sec. 1291. 


' 1 * ?r • 

k * t < f * . 





STATEMENT GF THE CASE 


Appellee (plaintiff below) was, prior to April 30, 1954, duly 
licensed to engage in the insurance business as an agent or broker. 

On the 30th day of April of each year all insurance licenses expire 
by law and by their own terms. It is the responsibility of an agent 
or broker to apply for and secure his own license and the licenses of 
the solicitors employed by him for the next ensuing year. 

On April 14, 1955, appellant, (defendant below) following 
notification to appellee, conducted an administrative hearing concern¬ 
ing the issuance to appellee of a license to engage in the business of 
an insurance agent or broker, he having so operated during the 
license year commencing May 1, 1954, without being licensed so to 
do, and having falsely advertised himself as being in the plumbing 
and electrical contracting businesses. 

At said hearing, appellee admitted that, although he had 

% 

received no license as an agent or broker, he had continued to conduct 
a business as such for almost one full year. There was uncontradicted 
testimony by J. Calvin Cruickshank, Deputy Superintendent of Insur¬ 
ance, that neither an agents or brokers insurance license was issued 
to the appellee, nor were licenses issued to the solicitors who were 
working for the appellee for the insurance year beginning May 1, 1954. 
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By way of explanation of his engaging in the insurance business as an 
agent or broker without being licensed, appellee testified that he had 
made a timely application and was unaware that he had received no 
license. 

The false advertising in which he engaged, wherein he listed 
himself under two different trade names as being in the plumbing and 
electrical businesses, he attempted to explain as a method employed 
by him whereby he created a ficticious identity for himself which 
enabled him to make purchases at wholesale prices of supplies and 
equipment for use in apartment houses and other real estate holdings, 
owned by him wholly or in part. Appellee admitted that he was not 
engaged in either the plumbing or the electrical contracting business. 
He conceded that he had listed himself in the Wasliington Telephone 
Directory as Service Plumbing Company and A & S Electrical Con¬ 
tractors. Appellee testified that a listing as an electrical contractor 
on the directory in the lobby of an apartment house, which he owned 
and where he maintained his insurance office, should not have existed 
because, he said, he was not engaged in that business. 

Appellant, before issuing any insurance license, is required 
by Act of Congress to satisfy himself that the applicant therefor is 
trustworthy, intends to act in good faith in the capacity involved by 
the license applied for, and is worthy of a license. Appellant was not 


i 
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satisfied by the showing made by appellee, declined to issue the 
license, and on April 19, 1955, so notified appellee. (Jt. App. 78) 

As was his right under the provisions of § 35-1348, D. C. Code, 
1951, appellee appealed to the Commissioners of the District of 
Columbia, who reviewed the record and, by letter dated June 7, 1955, 
advised appellee that they had affirmed the decision of the Superinten¬ 
dent of Insurance. 

On July 7, 1955, appellee filed his complaint in the District 
Court against appellant and the District Commissioners, (Jt. App. 
3-14) seeking a mandatory injunction requiring the issuance of a 
license to him. Appellee alleged that the action of the Superintendent 
and the Commissioners in refusing to issue the insurance licenses 
was wholly unwarranted, arbitrary, capricious and without basis or 
foundation in law or in fact. The Commissioners moved to dismiss 
the complaint and the appellant Superintendent moved for summary 

t 

judgment in his favor. Appellee thereafter moved the lower court 
for a permanent injunction or, in the alternative, for a temporary 
injunction. (Jt. App. 79) At the hearing on all of said motions on 
September 12, 1955, the lower court treated appellee's motion as one 
for summary judgment, and, on September 14, 1955, entered an 
order dismissing the complaint as to the Commissioners, (Jt. App. 

80) and an order denying appellant's motion for summary judgment, 
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and granting summary judgment in favor of the appellee. (Jt. App. 79) 
By its judgment, the lower court set aside and cancelled, as being 
without reasonable basis or support in the evidence, the finding by 
appellant that he was not satisfied that appellee was trustworthy, that 
he intended to act in good faith in the capacities involved by the 
licenses applied for, and that he was worthy of a license. The court’s 
judgment further ordered that appellant issue to appellee a broker’s 
and policy writing agents license for fire, casualty and surety 
business and a solicitor’s license for the current license year, which 
began May 1, 1955. An appeal from the judgment entered against the 
appellant was noted on September 15, 1955. 

STATUTES INVOLVED 

V 

Act of October 9, 1940, 54 Stat. 1073, ch. 792, 532, ch. H; 
April 22, 1944, 58 Stat. 192, ch. 173, §3. (Section 35-1336, D. C. 
Code, 1951) 

”535-1336. 

’’Any person hereafter desiring to engage in 
business in the District as a policy-writing agent, 
soliciting agent, broker, or salaried company 
employee, as defined by this chapter, shall, be¬ 
fore engaging in such business, secure from the 
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Superintendent a license authorizing him to engage in 
such business. The person to whom the license may 
be issued shall file sworn answers to such inter¬ 
rogatories as the Superintendent may require on 
forms furnished by the Superintendent. Before the 
Superintendent shall issue a license to any policy- 
writing agent, soliciting agent, or salaried company 
employee, he shall require the company or policy- 
writing agent desiring the appointment of such person 
to certify — 

(a) That the person to be appointed, if not a 
salaried company employee, is a resident of this 
District, or that his principal office for the conduct 
of such business is in or will be maintained in the 
District; 

(b) That he is personally known to the person 
making the certification; 

(c) That he has had experience or instructions 
necessary to the proper conduct of the kind or kinds 
of business to which the license is to extend; 

(d) That he has a good business reputation, is 
trustworthy, and is worthy of a license. 

"Resident and nonresident brokers shall, as a 
prerequisite to the issuance of a license, file with 
the Superintendent a corporate surety bond in an 
amount not less than $1,000 for the benefit of any 
person who may suffer loss resulting from fraud 
or dishonesty on the part of said resident or non¬ 
resident broker. Before the Superintendent shall 
issue a license to any policy-writing agent, solicit¬ 
ing agent, salaried company employee, or resident 
broker, he shall personally, or through his deputy 
or any person regularly employed in the department, 
within a reasonable time, and in a designated place 
within the District, subject each such person to a 
personal written examination relating to such 
person 1 s knowledge of the kind or kinds of business 
to which the license may extend and his competency 
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to act as such policy-writing agent, soliciting agent* 
broker, or salaried company employee. The Super¬ 
intendent may in his discretion limit the scope of 
such examination to such particular kind or kinds of 
business in which the person to be licensed is to be 
principally engaged. Following such examination 
the Superintendent shall issue such license as may 
be applied for when he is satisfied that the person 
to be licensed is (a) competent and trustworthy and 
intends to act in good faith in the capacity involved 
by the license applied for, and that not more than 
25 per centum of his commission income from 
business to which the license applies will result 
from policies the premiums on which are paid or 
are to be paid in the manner set forth in paragraph 
(f) of section 35-1340; and (b) that he has a good 
business reputation and has had experience, train¬ 
ing, or education, or is otherwise qualified in the 
line or lines of business in which the license would 
entitle him to engage, and, except in the case of a 
nonresident broker or salaried company employee, 
is a resident of the District, or maintains his prin¬ 
cipal office for the conduct of such business in the 
District; and (c) is reasonably familiar with the in¬ 
surance laws of file District, and with the provisions, 
terms, and conditions of the policies he is proposing 
to solicit, negotiate, or effect, and is worthy of a 
license. In the case of a nonresident applying for 
a brokers license, the Superintendent may waive 
the examination requirement and accept in lieu there¬ 
of evidence that the applicant holds a license as 
broker or agent in the State where his principal 
business is conducted. The Superintendent may 
also waive the examination requirement ill the case 
of any person who has been licensed in the District 
prior to the effective date of this chapter. Licenses 
may be issued in the names of individuals, or in the 
names of firms, partnerships, or corporations, in¬ 
cluding banks, trust companies, real-estate offices, 
and building and loan associations: Provided , That 
on such licenses there shall be listed the name of 
every member or officer of such firm, partnership, 
or corporation who solicits insurance or Who counter- 
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signs policies: And provided further, That such 
named persons shall be subject to all requirements 
of this chapter, and that no officer or employee of 
such organizations other than those specifically 
named in such license shall be required to comply 
with this section, unless the duties of such officers 
or employees include soliciting or the counter¬ 
signing of policies. No person shall be licensed 
as agent, broker, or salaried company employee 
when it appears to the Superintendent that said 
license is sought primarily for the purpose of ob¬ 
taining commissions on policies on which he on 
his own account pays or is to pay the premiums, 
or on which the premiums are paid or are to be 
paid by any person who receives or is to receive 
any benefit, direct or indirect, from the com¬ 
missions obtained, or on which the premiums are 
paid or are to be paid by any partnership, associa¬ 
tion, or corporation of which he is a member. " 


Act of October 9, 1940, 54 Stat. 1079, ch. 792, §33, ch. II 
(Section 35-1337, D. C. Code, 1951) 

"§35-1337. 

T ’A11 licenses issued under this chapter shall 
date from the first of the month in which the 
application for license is made, and shall expire 
on the 30th day of April next succeeding, and pay¬ 
ment of the fees for such licenses shall be pro¬ 
rated accordingly. Tt 


Act of October 9, 1940, 54 Stat. 1080, ch. 792, §37, ch. II. 
(Section 35-1341, D. C. Code, 1951) 

"§35-1341. 


"It shall be unlawful for any person, without 
conforming to the provisions of this chapter, directly 




or indirectly to represent himself as having authority 
to solicit, negotiate, effect, procure, receive, or 
forward directly or indirectly any policy or renewal 
thereof, or to attempt to effect insurance, surety, or 
indemnity contracts covering any person or insurable 
interest in the District, or to countersign any policy 
or renewal thereof. ” 


Act of October 9, 1940, 54 Stat. 1082, ch. 792, §44, ch, E, 
(Section 35-1348, D. C. Code, 1951) 

"§35-1348. 

T, Any person aggrieved by any action pf the 
superintendent may, within twenty days after such 
action was taken, appeal in writing from such action 
to the commissioners. The hearings on said appeal 
may be either orally or in writing at the discretion 
of the commissioners, and they shall not be required 
to take evidence on such appeal. The decision of the 
commissioners on any question of fact on such appeal 
shall be final and conclusive, except the appeal pro¬ 
vided for herein shall not affect the right to proceed 
under the provisions of section 35-1349 . u 


SUMMARY OF ARGUMENT 

The appellant, the Superintendent of Insurance of the District 
of Columbia, by law, has the sole responsibility pf determining the 
fitness of all applicants for insurance licenses. The law requires 
that he must be satisfied, prior to his issuance of any license, that 
the applicant is competent, trustworthy, intends to act in good faith 
and is worthy of the license sought. The appellees attempted explana¬ 
tion concerning his admitted acts of deception, his violation of the law, 
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and his laxness in business dealings, failed to satisfy the Superintendent, 
and he had a rational basis for his conclusion that he was not satisfied. 
The action of the lower court, in holding that appellant had no rational 
basis for a refusal to find appellee trustworthy and worthy of insurance 
licenses, was based on considerations completely irrelevant to the 
function which is vested in the appellant by the Congress. 

There are no statutory provisions enacted by the Congress 
which require that the Superintendent of Insurance, in his determina¬ 
tion as to whether he will or will not issue an insurance license shall 
or may consider the economic position of an applicant. The lower 
courts concern with the economic future of appellee clearly demon¬ 
strates that it strayed beyond the bounds of its function. Moreover, 
the lower court, in characterizing the questioned acts of appellee as 
being in the nature of peccadillos, further invaded the exclusive 
province of the appellant. It is the function of the appellant, and not 
that of the lower court, to determine whether a violation of the insur¬ 
ance laws, an admitted deception practiced in businesses other than 
insurance, and established laxness in methods of conducting his 
insurance business, are to be characterized as slight offenses. 

The administrative officer in the instant case afforded pro- 

i 

cedural due process to the appellee and he had a rational basis for 
the conclusion which he reached. The lower court, in holding that no 
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rational basis existed for the conclusion reached ^by the appellant, ob¬ 
viously did so solely on the basis that it considered 3mri3h $be result to 
^appellee. By so doing, it exceeded its judicial function. 

4 

ARGUMENT 

t • 

I 

Congress has delegated to appellant the responsibility 
of determining the fitness of all applicants lor 
Insurance Licenses - 

Appellee’s insurance license as an agent or broker expired an 
April 30, 1954. By their own terms and by the Act of October 9, 1940, 
54 Stat. 1079, ch. 792, § 33, ch. n (Section 35-1337* IX C. Code, 
1951), all such insurance licenses issued by the Department of Insur¬ 
ance expire on April 30 of each year. Before the appellant may issue 
any license he is required, by law, to satisfy himself, among other 
things, that the applicant is trustworthy and worthy of a license. Act 
of October 9, 1940, 54 Stat. 1073, ch. 792, §32, ch. II; April 22, 

1944, 58 Stat. 192, ch. 173, §3. (Section 35-1336, D. C. Code, 1951) 

% 

It is not disputed that the appellant had the authority to conduct 
an administrative hearing on questions concerning the fitness of the 
appellee for an insurance license. Neither is it contended that pro¬ 
cedural due process was not fully accorded. By letter dated April 7, 
1955, (Jt. App. 6-7) the appellant advised the appellee, in substance. 



that a hearing would be conducted concerning appellee's engaging in 
the insurance business as an agent or broker for approximately one 
year without being licensed so to do, and that appellee would also be 
heard concerning the fact that he had falsely represented himself as 
being in the plumbing and electrical contracting businesses. At a full 
hearing, conducted on April 14, 1955, appellee was represented by 
counsel. (Jt. App. 14-76) 

At said hearing it was conceded that appellee was operating an 
insurance business without a license and had been so engaged for 
almost one year. Such conduct was a clear violation of the insurance 
laws of the District of Columbia. On direct examination, appellee, 
by way of explanation, said that he recalled having five appointment 
forms for the various companies he represented, that he had the 
prescribed form for naming his solicitors, that he drew a check to 
the order of the Collector of Taxes, D. C., and mailed all of this 
material to the Department of Insurance. (Jt. App. 35-37) On cross 
examination, appellee's recollection was vague concerning the point. 
He said the check in payment for his license may have been drawn 
right in the office of the Department of Insurance and that he didn't 
recall whether or not he had personally delivered his application to 
the Department of Insurance. (Jt. App. 53) 
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It was never contended, as indeed it cannot be contended, that 

appellee had not violated the insurance laws of the District of Columbia 

by operating without a license. The responsibility of obtaining a :l 

license to engage in the insurance business falls upon the person 

engaging in the business. By the Act of October 0, 1940, 54 Stat.: 

1080, ch. 792, §37, ch. n, (Section 35-1341, D. C. Code,cl951); 

Congress specifically provided that: 

"It shall be unlawful for any person, without con-.-. 
forming to the provisions of this chapter, directly or 
indirectly to represent himself as having authority to pn 
solicit, negotiate, effect, procure, receive, or forward 
directly or indirectly any policy or renewal thereof, or r 
to attempt to effect insurance, surety, or indemnity 
contracts covering any person or insurable interest in 
the District, or to countersign any policy or renewal 
thereof." . iinsve" 

/ 

Appellee testified that he was unaware that he was unlicensed. He 

was also unaware that he had not received the licenses for his five 

, • . . . 

. - i . 

solicitors. 

Appellee testified that on either March 29 or March 30, 1955, 

■ ’ * „ ■*> *. . i 

he was advised by Mr. Reginald Beard, an investigator for the 
Department of Occupations and Professions, D. C., that he was not 

licensed to operate the insurance business in which he was engaged. 

- . . p • * 

(Jt. App. 40) Mr. Beard, at that time, was investigating the fact 

S k r, tj 

that appellee was advertising himself as being in the plumbing and 
electrical contracting businesses, although not licensed so to do. 
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Appellee staled that only when it was brought to Mb attention 
that he did not possess the necessary insurance license, did he go 
through his papers and find that he had not received a cancellation on 
a check which he said he issued for his insurance license and those 
of his five solicitors., A check stub bearing No. 273 wa B produced 
and was offered as evidence that a check, on one of his three bank 
accounts, had actually been drawn to the order of the Collector of 
Taxes. It was conceded that the check was never cashed. The follow¬ 
ing inquiry and the answers of appellee concerning certahrof his 
business methods, as they related to his failure to realize that he was 
unlicensed, were considered by the appellant, and are both-pertinent 
and revealing. 

"Mr. Umstead: As a matter of business policy, 
don’t you compare your checks with the stubs ? 

Mr. Herbert Pilzer: I don’t check any of those 
stubs. All I do is balance the statement on this bOokj 
as I showed you. 

Mr. Umstead: So if a check was never cashed, you 
would never know it? 

Mr. Herbert Pilzer: No, sir. In fact, there may 
be some in there that have never been cashed. 

Mr. Umstead: Would not that be difficult at the 
end of the year to know what your expenses wereif 
it had not been paid? 

Mr. Herbert Pilzer: Those are not expenses you 
have to account for; they are personal expenses; tha£?s 
why every apartment operation goes into the desk. book. 

(Jt. App. 52) 
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"Mr. Pilzer: Now as far as business expenses 
being put on your personal account, do you list each 
expense or do you take the standard deduction on ' 
your tax? ! 


' --3 v, ■> 






Mr. Herbert Pilzer: I usually take the standard 
deduction on personal expenses. 


1 -I . *m 4 *h 


Mr. Pilzer: So, actually, except for knowing 
what you make, your income each year, it is un¬ 
important to you to know every individual expense? 


Mr. Herbert Pilzer: Yes, sir. " (Jt. App. 59) 






The Superintendent of Insurance had the opportunity and ad- 


C* 4 . v . 


vantage of hearing the appellee's attempted explanation concerning 


* *4 •«, 1 * - 


his reasons for his failure to realize that he and liis solicitors were 

".I 1 ' ' •'foci 

unlicensed. He, of course, could also observe the demeanor of the 

- * • - ' -* • . « V.. l I 

• . A> 

witness and judge of his credibility by applying the usual tests of 

frankness, candor, straightforwardness, etc. The appellant believes, 

- •. s ' __ .*<*' • *' > ' r > 

! 

as the courts have repeatedly held, that the business of insurance is 
one in which the public has a vital interest. United States v. Under- 
writers Ass 1 n., 322 U.S. 533, 540; German Alliance Ins. Co. v. 


Kansas, 233 U. S. 389, 414-415. He is required by law to protect 


^ C - ■* m 


that interest through his certification that he has satisfied himself 

T • r ' - i «a 1 '< •' • ' . ._•• :■ ‘i v» •‘VY- 

- •• ' v » 

that all persons so engaged are qualified and trustworthy. The public 

- " ' ‘ ' - ‘ * * » ’ * v ' s.’. x* - ”7 "Ft vV » 

| 

is entitled to have the Superintendent base that certification on 

♦ • „ . > . 4 f . . ;- r i.'* 

* ♦ * !•* * > 
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standards comparable to the public interest involved. In the instant 
case, appellee's explanation of the careless and improvident methods 
employed by him in the conduct of his own business and his unconvinc¬ 
ing explanation concerning the admitted deception which he practiced 
for his own private gain do not, in the view of appellant, satisfy a 
reasonable person that the interests of the public would be handled 
ip any more adequate, competent, or straightforward a manner. It 
is understandable that an individual would not always have a check 
book in balance, but it is hard to reconcile with the public interest a 
businessmans statement that he did not know for nearly a year that 
he had no license and would never know whether a check which he 
issued had ever been cashed. As was observed by the lower court 
in colloquy with appellee 1 s counsel (R. 114, not printed in appendix) 
"A careless person may be untrustworthy but he may be perfectly 
honest." The appellant views with great alarm any possibility of the 
lowering of standards for the business of insurance by those 
privileged to be so engaged. 

But there is more in the case than mere carelessness. It is 
obvious beyond question that, by his use of fictitious identities for 
private gain, appellee was willing to deceive members of the public 
as well as those with whom he had business dealings. Appellant must 

A 

he concerned constantly with the type of person that he certifies to 
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the public as being competent and trustworthy. His prime function is 
twofold. Firstly, he must protect the public from, its own folly. 
Secondly, it is his responsibility to maintain and require standards 
of conduct from persons who are privileged to purvey a commodity 
which so vitally affects the life, health and property of the public. If 
the appellant is convinced that appellee's general business methods 
are inept or suspect, certainly he, as a reasonable person, must 
conclude that the insurance buying public should not be exposed to 
that type of business conduct. Those buying insurance protection for 
themselves and for their families should be able to place their utmost 
confidence in persons who have been certified by ‘the Superintendent 
of Insurance as being trustworthy and worthy of the license which he 
issues. 

The point may be made that no evidence exists to show that 
appellee had deceived anyone to whom he had sold insurance and, 
therefore, the Superintendent of Insurance was not authorized to 
consider collateral matters pertaining to other business dealings and 
methods of appellee. Appellant is of the firm view that he may not 
ignore acts of deception by applicants for insurance licenses merely 
because those acts occurred in lines of business other than insurance, 
A contrary premise would, of necessity, in the case of an original 
application, require issuance of a license, because the applicant has 
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never previously engaged in the insurance business. The Superintendent 
believes that the requirements on renewals of insurance licenses are 
and should be as strict as those imposed when an initial application is 
filed. Moreover, it appears so obvious that argument thereon should 
be unnecessary, that the Superintendent could not, if he is to function 
with any degree of conscientiousness, completely ignore flagrant dis¬ 
honest, deceptive, or careless business practices of an applicant for 
license simply because such practices occurred in other lines of 
endeavor simultaneously engaged in. 

n 

The Economic Position of an applicant for an Insur¬ 
ance license cannot be considered by the 
Superintendent of Insuranci" 

Pursuant to the provisions of the insurance laws of the District 
of Columbia, (Section 35-1336, D. C. Code, 1951 Ed.) the appellant 
Superintendent of Insurance is required, before issuing any insurance 
license, to affirmatively find, among other things, that the applicant 
seeking the license is competent and trustworthy, that he intends to 
act in good faith in the capacity involved by the license applied for, 
that he has a good business reputation, and that he is worthy of a 
license. At no place in this section of the law, indeed, in no other 
existing insurance legislation for the District of Columbia or elsewhere, 
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can there be found a requirement, either direct or implied* that the 
Superintendent of Insurance shall consider and weigh the possible 
adverse economic affect on an insurance applicant whose application 
for license is denied because he fails to satisfy those in authority 
that he meets the prescribed standards. The lower court concerned 
itself with the possibility that, by the ruling of the appellant, 
appellee might suffer "economic decapitation" and be barred from 
the insurance brokerage business for life. (Jt. App. 2) In the case 
of Federal Communications Commission v. WOKO, Inc. t 829 U< 8« 223* 
the Supreme Court stated that minority stockholders of a corporation, 
although completely innocent of any wrongdoing, could not escape 
economic injury or damage resulting from deception employed by 
corporate management. In the instant case, the appellee is the only 
one to be held accountable for his acts of deception and careless and 
improvident business methods. If two individual applicants srs each 
found unworthy of insurance licenses, the fact that the business Of SOS 
is more remunerative to him than is the business of the ether does not 
require that the standards be lowered in order that the one enjoying 
good fortune may receive a license and continue in business while the 
other may not. The lower court's consideration of economic factors, 

which are totally irrellevant to a finding that an individual is or is not 

% ! 

entitled to an insurance license, was error. 
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This Court, in Minkoff v, Payne, 93 U. S. App. D. C. 123, 

210 F. 2d 689, answered the lower court T s concern about the future of 
an applicant for license who has once been found unfit. At p. 128 of 
the opinion, this Court said: "The moral character and fitness of the 
appellant are not necessarily predetermined forever by what then was 
found to have occurred. Tt 


m 

0 

When the record clearly shows a rational basis for 
the conclusion reached by an administrative 
officer, a court may not substitute its judgment 
for that of the administrative officer?" 

A reading of the transcript of the hearing before the Super¬ 
intendent of Insurance shows that he had more than a rational basis 
for the conclusion reached. The law is clear that where the record 
reveals that a plaintiff was given a full and fair hearing and that the 
administrative official had a rational basis for the conclusions 
reached by him, a court is not authorized to interfere, even though, 
from the facts, the court might reach a different conclusion. 

Brodie v. Young, 77 U. S. App. D. C. 169, 133 F. 2d 406; 

Rochester Telephone Corp. v. United States, 307 U. S. 125; 

Swayne & Hoyt v. United States, 300 U.S. 297; 

Dobson v. Commissioner, 320 U.S. 489, 501; 

Mississippi Valley Barge Co. v. United States, 

292 U.S. 282, 286; 

Gray v. Powell, 314 U.S. 402, 412; 

United States v. Louisville & Nashville R. Co., 

235 U.S. 314, 321. 
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In Gray v. Powell, supra, the Supreme Court said: 

"Where, as here, a determination has; been left 
to an administrative body, this delegation will be 
respected and the administrative conclusions left 
untouched. * * * It is not the province of the court 
to absorb the administrative functions to such an 
extent that the executive or legislative agencies be¬ 
come mere fact-finding bodies deprived of the ad¬ 
vantages of prompt and definite action. Tt 

l 

| 

The Supreme Court in Swayne & Hoyt v. United States, supra, 

i 

said: ! 

j 

"Such determination will not be set aside by 
the courts if there is evidence to support them. 

Even though, upon a consideration of all the evidence, 
a court might reach a different conclusion, it is not 
authorized to substitute its own for the administra¬ 
tive judgment” (p. 304). * * * Even though, as 
appellants seem to argue, the evidence may lend it¬ 
self to support a different inference, we are without 
authority to substitute our judgment for that of the 
secretary that the discrimination was unreasonable." 

(p. 304) ; 

! 

In the case of Federal Communications Commission v. WOSO, 

i 

i 

i 

329 U. S. 223, 227, the Supreme Court said: 

"The fact of concealment may be more significant 
than the facts concealed." j 

In the instant case, the fact of deception may be more important than 

i 

the matter wherein deception was employed, and the fact of operating 

| 

without a license in violation of the law may be more important than 

the reasons therefor. In any event, it was for the Superintendent of 

I 

i 

Insurance, and not the court, to make the determination. The 

» 


i 

t 


i 
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Supreme Court’s opinion covered anew what it considers to be the 

» 

proper judicial function in passing upon administrative holdings. 

Indeed, at p. 229 of the WOKO opinion, it used language which is 
particularly apposite to the case at bar: 

"It may very well be that this Station has esr 
tablished such a standard of public service that the 
Commission would be justified in considering that 
its deception was not a matter that affected its 
qualifications to serve the public. But it is the 
Commission, not the courts, which must be satis¬ 
fied that the public interest will be served by rer 
newing the license. And the fact that we might not. 
have made the same determination on the same 
facts does not warrant a substitution of judicial for 
administrative discretion since Congress has conr 
fided the problem to the latter. We agree that this 
is a hard case, but we cannot agree that it should 
be allowed to make bad law." 

The Congress has confided in the appellant (Superintendent of 

* \ 

Insurance) the problem of determining trustworthiness of all applicants 
for insurance licenses. It is not within the province of the lower 
court to substitute its judgment for that of the administrative officer 
because the court, as it said, "intellectually disagrees" with the 
decision. (Jt. App. 3) 

It is neither the right nor is it proper for the Superintendent 
of Insurance to commend or to penalize the conduct of persons seek¬ 
ing insurance licenses. His function is to stand between the public 
' v _\. . • 
gnd those who engage in a business involving a high degree of trust 
* • t 

and fidelity. 
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i 

! 

The lower court stated (Jt. App. 2) that itj was "of the opinion 

i 

p 

that there is not a sufficient rational basis for the finding that the 

I 

plaintiff is not a trustworthy person." In this connection, the lower 

i 

court misconstrued the provisions of the statute. I The Superintendent 
made no finding that appellee was untrustworthy, nor was he required 

' i 

to make such a finding. The requirement of the statute is that he 

. 

i 

issue a license when he is satisfied that, among other things, an 

i 

applicant is trustworthy and worthy of a license. In this case the 

~ i 

i 

i 

appellant concluded that he could not, in good conscience, acting as 

a reasonable person, make the affirmative finding and certify to the 

j 

public that he was satisfied that appellee was trustworthy and worthy 

i 

i 

of a license. Assuming, arguendo, that appellants decision would 

o 

require higher standards for insurance licensees than‘.standards 

| 

which the lower court may have considered adequate, these are 

i 

c 

matters committed by the Congress to the appellant and he had, when 

! 

considering all of the evidence, a rational basis for his refusal to 

j 

license appellee. 

i 

CONCLUSION | 

It is respectfully submitted that the lower court committed 
error by its T concern for the economic affect on appellee of the action 
of the appellant, thatfft erroneously substituted its judgment for that 

i 

i 

i 

I 

i 

i 

i 

J 


i 

i 
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of the appellant in characterizing the acts committed by appellee as 
being in the nature of peccadillos, and that the record shows a 
rational basis for the conclusion reached by the appellant. 

The lower court was obviously concerned with what it con¬ 
ceived to be harsh results to appellee in this case. (R. 126, not print¬ 
ed in appendix.) It may be that M this is a hard case, but it should not 
be allowed to make bad law”. The judgment of the lower court should 
be reversed 
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No. 12,904 

STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, the questions presented 
are: 

1. Does the Superintendent of Insurance have author¬ 
ity to refuse to issue a broker’s and policy-writing 
agent’s license under the Fire and Casualty Act for the 
current year without an additional hearing, because of a 
hearing conducted by him on appellee’s application for 
the preceding year, where the grounds for refusal of the 
later license are the same and based upon his previous 
ruling? 

2. Did the Superintendent of Insurance exceed his 
statutory authority in refising to renew without a hear- 
ing appellee’s life insurance solicitor’s license under the 
Life Insurance Act for the curent year upon the identical 
ground that he refused to renew appellee’s license under 
the Fire and Casualty Act, in view of the different limi¬ 
tations in his statutory authority under the two Acts of 
Congress for revocation of licenses? 

3. Does the Superintendent of Insurance have the 
statutory authority to refuse renewal of appellee’s bro¬ 
ker’s and policy-writing agent’s license under the Fire 
and Casualty Act because he is not satisfied of appellee’s 
trustworthiness or his worthiness for such a license? 

4. Did the lower Court err in holding that the action 
of the Superintendent in refusing to renew appellee’s 
insurance licenses was arbitrary and capricious, and with¬ 
out reasonable basis or support in the evidence? 

5. Have the grounds for this appeal and the appeal 
itself become moot because of the Superintendent’s subse¬ 
quent voluntary renewal of appellee’s broker’s and policy- 
writing agent’s license for the year commencing May 1, 
1954, being the same license which he had previously re¬ 
fused? 
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BRIEF FOR APPELLEE 


CRITICISM OF APPELLANT’S STATEMENT 

OF CASE 

The appellant’s “Statement of Case” is incomplete and 
inaccurate. Appellant’s assertion that appellee engaged 
in false advertising is not supported by the record but is 
an unwarranted inference from a disproved charge that 
appellee engaged in the plumbing and electrical business 
without being licensed so to do. The circumstances which 
constituted the basis for the filing of the information in 
the Municipal Court were fully explained by appellee. 
Appellant has made no reference to the Stipulation which 
admitted the truth of the allegations of the complaint, or 
to the fact that applications for both a life insurance 
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solicitor’s license and for an insurance broker’s and policy¬ 
writing agent’s license for the now current year, com¬ 
mencing May 1, 1955 and ending April 30, 1956, had been 
filed and denied by the Superintendent of Insurance 
without any hearing. The administrative hearing con¬ 
ducted by the appellant on April 14, 1955 related only to 
appellee’s application for renewal of his insurance bro¬ 
ker’s and policy-writing agent’s license for the year that 
commenced May 1, 1954. 

The authority of the Superintendent of Insurance in 
relation to the issuance of insurance broker’s and policy¬ 
writing agent’s licenses is derived from the Fire and Cas¬ 
ualty Act approved October 9, 1940 (Title 35, Chap. 13, 
Sec. 1301 et seq., D. C. Code 1951 Ed.), whereas the au¬ 
thority of the Superintendent of Insurance as to life in¬ 
surance solicitor’s licenses is derived from the Life In¬ 
surance Act, approved June 19, 1934, (Title 35, Chap. 3 
to 8, Sec. 301 et seq., D. €. Code 1951 Ed.). Appellant, 
in his brief, only refers to the Fire and Casualty Act. 

APPELLEE’S COUNTER-STATEMENT OF CASE 

Procedural Steps Before the Superintendent of Insurance 

On April 14, 1955, appellant, Albert F. Jordan, Super¬ 
intendent of Insurance of the District of Columbia, held 
an administrative hearing in relation to the application 
of the appellee for renewal of his insurance broker’s and 
policy-writing agent’s license under the Fire and Cas¬ 
ualty Act for the license year commencing May 1, 1954 
and ending April 30, 1955. Five days later, on April 19, 
1955, appellant denied appellee the license applied for 
(for the year from May 1, 1954 to April 30, 1955), upon 
the grounds that he was not satisfied that appellee was 
trustworthy or intended to act in good faith in the ca¬ 
pacity involved by the license applied for, or that he was 
worthy of a license. 


Thereafter, on April 29, 1955, appellee again applied 
for the same license for the ensuing year, Le. from iMay 1, 
1955 to April 30, 1956, and also, a few days earlier, ap¬ 
plication was filed for the renewal of his life insurance 
solicitor’s license for the ensuing year, ie. from May 1, 
1955 to April 30, 1956. Before acting upon these appli¬ 
cations, no hearings were scheduled or held by the Super¬ 
intendent of Insurance. 

On June 9, 1955, and without further hearing, appel¬ 
lant also denied these later applications on the identi¬ 
cal grounds upon which he had previously refused re¬ 
newal of appellee’s insurance broker’s and policy-writing 
agent’s license for the previous year. 

Proceedings in the District Court 

On July 7, 1955, appellee filed his complaint in the 
United States District Court for the District of Columbia 
against the appellant, as Superintendent of Insurance, to 
set aside the action of the Superintendent to compel the 
issuance by the Superintendent of appellee’s insurance 
broker’s and policy-writing agent’s licenses and his life 
insurance solicitor’s license, and for general relief. 

On September 14, 1955, the lower Court denied appel¬ 
lant’s motion for summary judgment and granted a sum¬ 
mary judgment in favor of the appellee. The judgment 
set aside and cancelled, as being without reasonable basis 
or support in the evidence, the finding by the Superin¬ 
tendent of Insurance, that he was not satisfied that ap¬ 
pellee was trustworthy, that he intended to act in good 
faith in the capacity involved by the licenses applied foT, 
or that he was worthy of a license. The judgment also 
ordered the appellant to issue to appellee a broker’s and 
policy-writing agent’s license under the Fire and Casualty 
Act and a life insurance solicitor’s license under the Life 
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Insurance Act for the license year which began May 1, 
1955. No provision was made in the judgment that re¬ 
quired the appellant to issue a broker’s and policy-writing 
agent’s license for the year previous, which had then ex¬ 
pired. 

Subsequent Events 

On September 15, 1955, appellant noted his appeal, 
which was docketed in this Court on September 19, 1955. 

Thereafter, on September 23, 1955, appellant issued to 
appellee an insurance broker’s and policy writing agent’s 
license for the now current year commencing May 1, 1955, 
as required by the judgment of the Court below. At the 
same time, voluntarily and without compulsion, appel¬ 
lant granted appellee’s application for the renewal of the 
broker’s and policy-writing agent’s license, and issued to 
appellee, retroactive to May 1, 1954, license for the year 
which began May 1, 1954 and ended April 30, 1955. At 
the same time, appellee’s check made to the order of Col¬ 
lector of Taxes, D. C., in the amount of $135.00, the re¬ 
quired license fee for the previous license year—from 
May 1, 1954 to April 30, 1955—was cashed. 

The matters that occurred after appellant docketed his 
appeal, referred to above, were brought to the attention 
of this Court by “Appellee’s Suggestion of Cessation of 
Grounds for Appeal.” Because appellant has now volun¬ 
tarily issued the license for the year beginning May 1, 
1954, previously refused after the administrative hearing, 
there no longer exists any controversy as to that part of 
the judgment below which set aside, as being without 
reasonable basis or support in the evidence, the finding 
by the Superintendent of Insurance that he was not sat¬ 
isfied of appellee’s trustworthiness, intended good faith 
or worthiness of a license. Counsel for appellant claim 
that a finding by the Superintendent that the applicant 
for a license possesses those qualities is a prerequisite 


L 


5 


for both the original issuance and renewal of the license. 

If this be so, the license embodies an acknowledgment by 
the Superintendent that he is satisfied that the licensee • 
has the character traits and qualifications specified in the 
statute. Since the refusal of appellant to issue the two 
licenses for the now current year beginning May 1, 1955 
and ending April 30, 1956 was based solely on a ruling, 
which he has now voluntarily rescinded, we also urge, 
and discuss elsewhere in this brief, 1 that appellant has 
waived his ground for appeal, or is estopped from assert¬ 
ing it, and that his appeal, or at least the only contro¬ 
versial phase of it, has now become moot 

SUMMARY OF ARGUMENT 

L The Superintendent of Insurance exceeded his stat¬ 
utory authority in refusing without an administrative 
hearing' an insurance broker’s and policy-writing license 
for the year commencing May 1, 1955 under the lire and 
Casualty Act; also in refusing to renew a life insurance 
solicitor’s license for the same year commencing May 1, 
1955 under the Life Insurance Act, without a hearing and 
upon a ground not authorized by statute. 

2. Renewal of a broker’s and policy-writing agent’s 
license under the Fire and Casualty Act may not be re¬ 
fused because of lack of trustworthiness or worthiness 
for such license. 

3. The Superintendent’s refusal to renew appellee’s 
insurance broker’s and policy-writing agent’s license for 
the year beginning May 1, 1954 was without reasonable 
basis or support in the evidence and was arbitrary and 
capricious. 

4. Where the controversy relating to the refusal of 
the Superintendent to renew appellee’s insurance broker’s 


1 Appellee's brief, p. 31 et seq. 
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Insurance Act for the license year which began May 1, 
1955. No provision was made in the judgment that re¬ 
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statute. Since the refusal of appellant to issue the two 
licenses for the now current year beginning May 1, 1955 
and ending April 30, 1956 was based solely on a ruling, 
which he has now voluntarily rescinded, we also urge, 
and discuss elsewhere in this brief, 1 that appellant has 
waived his ground for appeal, or is estopped from assert¬ 
ing it, and that his appeal, or at least the only contro¬ 
versial phase of it, has now become moot 

SUMMARY OF ARGUMENT 
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1 Appellee's brief, p. 31 et seq. 
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license for the year commencing May 1, 1954, and on 
which was .based his subsequent refusal to issue licenses 
for the ensuing year, has now ceased to exist, because the 
Superintendent later voluntarily renewed the earlier li¬ 
cense, the grounds for his appeal, as well as the appeal 
itself, become moot. 

ABGUMENT 

L 

The Superintendent of Insurance exceeded his statu¬ 
tory authority in refusing without an administrative hear¬ 
ing, an insurance broker’s and policy-writing agent’s li¬ 
cense for the year commencing May 1, 1955 under the 
Fire and Casualty Act; also in refusing to renew a life 
insurance solicitor’s license for the year commencing May 
1, 1955 under the Life Insurance Act, without a hearing 
and upon a ground not authorized by statute. 

Under the Life Insurance Act, the life insurance so¬ 
licitor’s license expires annually on the 30th day of April 
next after its issue. 

Title 35, sec. 425 D.C. Code 1951 Ed. sets out the pro¬ 
cedure for the original issuance of life insurance so¬ 
licitor’s licenses and also states “in the absence of a con¬ 
trary ruling by the Superintendent in a given case, license 
renewals shall be issued from year to year upon the re¬ 
quest of a company without further action on the part of 
the general agent, agent or solicitor.” 

The grounds upon which the Superintendent is empow¬ 
ered to revoke a life insurance solicitor’s license are 
stated in Title 35, sec. 426 D.C. Code 1951 Ed., which also 
provides that before the Superintendent of Insurance 
“shall revoke or suspend any such license, he shall give 
notice to the • • • solicitor * * * of the charges and of 
the hearing, not less than 20 days from the time of such 
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hearing.” Renewals under sec. 425 are mandatory, “in 
the absence of a contrary ruling by the Superintendent”. 
The Superintendent is required to hold a hearing before 
making a ruling that would entitle him to refuse to renew 
a solicitor’s license. In re Carter , 89 U.S. App. D.C. 310, 
312. Also see concurring opinion, idem 323,192 Fed. 2d. 15. 
The ground upon which the Superintendent refuses to 
renew must be one authorized by statute. 2 General un- 
trustworthiness is not specified by the Life Insurance Act 
as a ground upon which a life insurance solicitor’s li¬ 
cense may be revoked. The Superintendent, after notice 
and hearing, is empowered to revoke the license of a so¬ 
licitor who has shown himself untrustworthy to act as a 
life insurance solicitor. 

Renewal of appellee’s life insurance solicitor’s license 
for the year commencing May 1, 1955 was refused on 
June 9, 1955 without notice of hearing or hearing on the 
basis of the Superintendent’s action taken on appellee’s 
license for the previous year under the Fire and Cas¬ 
ualty Act 

The Eire and Casualty Act empowers the Superintend¬ 
ent to issue licenses to brokers and for the renewal, revo¬ 
cation and suspension of such licenses. These licenses 
also are issued annually and expire on the 30th day of 
April. 

Title 35, sec. 1339 provides that the renewal of all ex¬ 
piring licenses shall be issued by the Superintendent, 
upon application in writing by the applicant for such li¬ 
cense, subject to the provisions for examination as set 
forth in Title 35, sec. 1336. 

Title 35, sec. 1340 empowers the Superintendent, upon 
certain specific grounds, to revoke, suspend or refuse to 


2 Atlantic Ins. Agency v. Jordan, - U.SApp.D.C. -; Ge- 

giow v. Uhl, 239 U.S. 3, 36 S.Ct. 2. 
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renew the license of any broker, provided that before he 
shall revoke or suspend the license of any person, such 
person shall be entitled to have a full hearing. Although 
neither statute specifies that a hearing must be accorded 
before refusing to renew a license, the denial of a renewal 
is just as effective for putting an insurance man out of 
business as revoking his license. 

Dealing with this very statute and the identical type of 
license, this Court said in Atlantic Insurance Agency v. 

Jordan, - U.S. App. D.C. - (Decided Nov. 17, 

1955): 

“A renewal, after all, differs in many ways from 
an original grant. Property rights have become 
vested.” 

In re Carter, 89 U.S. App. D.C. 310, 323, 192 Fed. 2d. 
15, Mr. Justice Miller, in a concurring opinion at a re¬ 
hearing in banc, said: 

“Consequently, we have presented to us now, for 
the first time, the question whether ‘the same consid¬ 
erations govern renewal as govern original approval/ 

“Having decided that Cartels right to do business 
was, during the original two-year period, a property 
right of which he could not be deprived without due 
process of law, we are now squarely confronted with 
the question whether that property right is extin¬ 
guished when the stated term expires, with the re¬ 
sult that renewal may be denied ex parte, or whether 
a hearing must be afforded before such denial. 

“If Carter’s authorization was a property right 
during the term, it was no less a property right as 
the term ended. So, the refusal to renew deprived 
him of property, in both practical and legal effect, 
just as surely as did the revocation during the term. 
Although the authorization was for a stated period, 
since it was nevertheless constitutionally protected 
property, he had a right to believe it would be con¬ 
tinued so long as he did not lose the statutory qual¬ 
ifications the court had originally found him to pos- 
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sess. He established a business upon that reasonable 
expectation. This language used by the Supreme 
Court of Iowa is apropos: 

• Where the state confers a license to engage 
in a profession, trade or occupation, not inherently 
inimical to the public welfare, such license becomes 
a valuable personal right which cannot be denied or 
abridged in any manner except after due notice and 
a fair and impartial hearing before an unbiased trib¬ 
unal. Were this not so, no one would be safe from 
oppression wherever power may be lodged, one might 
be easily deprived of important rights with no op¬ 
portunity to defend against wrongful accusations. 
This would subvert the most precious rights of the 
citizen. 

‘The state cannot, by issuing only annual licenses, 
ingeniously thwart these precious rights/ ” 

Appellant held an administrative hearing on April 14, 
1955 before acting upon appellee’s application for re¬ 
newal of his brokers license under the Fire and Casualty 
Act for the year commencing May 1, 1954. On April 19, 
1955, appellant refused to renew appellee’s license under 
the Fire and Casualty Act. Applicants thereafter filed 
for licenses for the ensuing and now current year, under 
the Fire and Casualty Act and also under the Life In¬ 
surance Act, were refused on June 9, 1955 by the Super¬ 
intendent without any further administrative hearings. 
The Superintendent did not deem necessary any addi¬ 
tional hearing, inasmuch as his refusal of the later licen¬ 
ses was upon the identical ground on which he had re¬ 
fused appellee’s license for the prior year. His letter to 
the appellee dated June 9,1955 so stated. 

We believe that under these statutes further hearings 
should have been afforded the appellee. In the absence 
of further hearings, the hearing of April 14, 1955 becomes 
of greater significance because it was the basis upon 
which the Superintendent also refused the licenses for the 
current year, *' 
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2 . 

Renewal of a broker’s and policy-writing agent’s license 
■under the Fire and Casualty Act may not be refused be¬ 
cause of lack of trustworthiness or worthiness for such 
license. 

We had intended to argue at length the proposition 
stated in the above heading. In view of the recent de¬ 
cision of this Court in Atlantic Insurance Agency v. Jor¬ 
dan, - U.S. App. D.C. -, decided November 17, 

1955, the aforegoing interpretation of Title 35, sec. 1336 
is now established as the law of this jurisdiction. 

Unlike the facts in the above cited case where the un- 
trustworthiness, because of misconduct of the controlling 
stockholder of the licensee was stipulated by counsel, and, 
therefore not a factual issue, the appellee here was guilty 
of no wrongdoing. The appellant’s assassination of ap¬ 
pellee’s character and reputation by his finding that he 
was not satisfied that he was trustworthy or worthy of 
a license was without basis or support in the evidence. 

3. 

The Superintendent’s Refusal to Renew Appellee’s In¬ 
surance Broker’s and Policy-Writing Agent’s License for 
the year beginning May 1, 1954 was Without Reasonable 
Basis or Support in the Evidence and was Arbitrary and 
Capricious. 

After the administrative hearing held April 14, 1955, 
the Superintendent of Insurance on April 19, 1955 re¬ 
fused to renew appellee’s insurance broker’s and policy¬ 
writing agent’s license for the year beginning May 1, 
1954 and ending April 30, 1955. The appellee contends 
that the Superintendent’s refusal of this license (here¬ 
after referred to as a broker’s license) was without rea¬ 
sonable basis or support in the evidence and was arbi¬ 
trary and capricious. Since the Superintendent also later 
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refused on June 9, 1955 to issue licenses for the ensuing 
year based upon the identical ground upon which he had 
denied appellee’s application for a license for the prior 
year, the review of his ruling on the earlier year would 
be dispositive of his later action. 

In Columbia Auto Loan v. Jordan, 90 U. S. App. D. C., 
222, 223, 224, 196 Fed. (2d) 568, this Court said: 

“The statute we are considering permits the 
licensee to ‘contest the validity of (the Superintend¬ 
ent’s order) in any court of competent jurisdiction 
by appeal or through any other appropriate proceed¬ 
ings.’ In Jordan v. American Eagle Fire Insurance 
Co., supra, 83 U. S. App. D. C. 192, 198, 169 F. (2d) 
281, we said, through Judge Prettyman, that this 
meant the administrative action might be challenged 
‘in any or every respect in which the order might be 
invalid. That includes the right to explore the evi¬ 
dence upon which the Superintendent acted, and the 
reasons and calculations upon which he reached his 
conclusions. • • • (This means) a complete right to 
a full hearing de novo * * V ” 


“Appellant’s second contention is that the District 
Court erred in conducting a de novo trial which ex¬ 
plored ground beyond that on which the Superin¬ 
tendent rested his refusal to renew. Certainly, 
however, the statute suggests no such limitation on 
the breadth of the judicial inquiry. As already noted, 
it provides for ‘appeals’ and any other ‘appropriate 
proceedings’ to test the Superintendent’s action, and 
to test it in any and all respects. If appellant had 
specified that he was bringing an ‘appeal,’ there 
might be a basis for his claim that the proceedings 
should have been restricted to ‘a determination of 
whether the action of the Superintendent in refusing 
the license was proper and valid in light of what was 
before him at the time he acted.’ (Br., p. 6) But 
appellant chose instead to frame his complaint 
broadly and seek the fullest measure of relief. He 
requested that ‘the action and order of the Superin¬ 
tendent of Insurance be reviewed by this Court and 
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be set aside as contrary to law and fact,’ and that 
the Court compel the Superintendent ‘to grant to the 
plaintiff its application for a renewal of its insur¬ 
ance license and to issue said license to the plaintiff 
as required by law.’ Relief pendente lite t as well as 
‘other and further relief,’ was also asked 

“We think that the nature of the relief prayed—an 
order compelling renewal—required the trial court 
to inquire beyond the limits urged by appellant. Pro¬ 
ceedings of the present sort are equitable in nature. 
A Court of equity will not use its power to produce 
a result contrary to public policy, and it is entitled 
to hear all evidence bearing on the possible conse¬ 
quences of its action. See United States ex rel Great- 
house v. Dem, 289 U.S. 352, 359, 53 S.Ct. 614, 77 
L. Ed. 1250. It is entitled, that is, to hear all evi¬ 
dence relevant to the ultimate issue—namely, whether 
or not the complainant is entitled to the relief 
sought.” 

In Minkoff v. Payne, 93 U.S. App. D.C. 123, 126, 210 
F. (2d) 689, a case relating to the refusal of the ABC 
Board to renew a liquor license, it was said: 

“We have pointed out that under the statute the 
Board must satisfy itself that the applicant is of 
good moral character and generally fit for the trust 
to be in him reposed, § 25-115 (a) (1). A decision 
of the Board on this question may not be arbitrary 
or capricious. It must be based upon substantial 
evidence.” 

A consideration of the propriety of the Superintend¬ 
ent’s action requires us to detail the admitted allegations 
of the complaint and the evidence adduced at the admin¬ 
istrative hearing before the Superintendent. 

For fifteen years, appellee, Herbert M. Pilzer, a native 
bora resident of the District of Columbia, 37 years of 
age and married, has been engaged in the insurance busi¬ 
ness in the District of Columbia, devoting personally to 
the insurance business his full time, except from January 
1942, when he voluntarily joined the armed forces of the 
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United States, until he was retired from active duty in 
October 1945 (App. 20, 35 and 4, par. 3 of the Com¬ 
plaint). 

Insurance broker’s and policy writing agent’s licenses, 
which we shall call broker’s licenses, and life insurance 
solicitor’s licenses are issued by the Superintendent of 
Insurance annually. 

For fifteen years appellee was regularly and duly 
licensed annually by the Superintendent of Insurance, 
holding (1) an insurance broker’s and policy-writing 
agent’s license (hereinafter referred to as a broker’s 
license), and (2) a life insurance solicitor’s license. 

An application was timely filed for the renewal of ap¬ 
pellee’s life, insurance solocitor’s license for the license 
year commencing May 1, 1954 and ending April 30, 1955, 
and this license was issued by the Superintendent of In¬ 
surance (App. 4, 54, 55). 

Appellee alleged in his complaint that an application 
was also timely filed by him about April 23, 1954 for 
renewal of his broker’s license for the license year com¬ 
mencing May 1, 1954 and ending April 30, 1955, accom¬ 
panied by the required completed company appointment 
forms, showing appellee’s authority to write insurance 
for the companies appointing him as their agent. The 
application was accompanied by bond 5 for $1,000.00 with 
corporate surety and appellee’s check for the re¬ 
quired license fee (App. 4, par. 3 of the Complaint). A 
broker’s license was not issued by the Superintendent of 
Insurance on the application filed April 23, 1954, for the 


3 Title 35, Sec. 1336, D.C. Code, requires applicant for broker’s 
license, as a prerequisite to the issuance of a license, to file with 
the Superintendent of Insurance, a corporate surety bond in an 
amount not less than $1,000.00 for the benefit of any person who 
may suffer loss as a result of fraud or dishonesty on the part 
of the broker. 
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license year commencing May 1, 1954 and ending April 
30, 1955, but appellee did not become cognizant until 
March 1955 that no broker’s license had been issued by 
the Superintendent of Insurance. 

On March 23, 1955, appellee discovered that the bro¬ 
ker’s license, applied for by him, had not been issued by 
the Superintendent of Insurance, who claimed that ap¬ 
pellee’s application for broker’s license was not received 
(App. 234, par. 6 of Complaint, App. 5). When appellee 
discovered that his broker’s license had not been issued, 
he discontinued further writing of insurance business for 
which this license was required (App. 41). 

At the suggestion of Mr. Stout, Deputy Superintendent 
of Insurance, appellee filed on April 6, 1955 a new dupli¬ 
cate application for a broker’s license for the license year 
from May 1, 1954 to April 30, 1955, requesting that said 
license be issued retroactively. (App. 40-41). 

Appellant, Superintendent of Insurance, held a hearing 
on April 14, 1955, pursuant to notice contained in a letter 
dated April 7, 1955 (par. 8 of Complaint, App. 6), 
and the proceedings at this hearing before the Superin¬ 
tendent of Insurance were annexed as an exhibit to the 
Complaint (App. 14-76). 

At the hearing before the Superintendent of Insurance, 
Mr. Herbert M. Pilzer, appellee, testified that his appli¬ 
cation for a broker’s license w^as mailed to the Super¬ 
intendent of Insurance about April 23, 1954, accompanied 
by the required insurance company appointment forms, 
a surety bond, executed by appellee and the United States 
Fidelity and Guaranty Company, and a check dated April 
23, 1954, payable to the Collector of Taxes D. C., for the 
required license fee (App. 37, 73). Appellee informed the 
Superintendent of Insurance that about April 1, 1954 
he procured the bond, wdth the United States Fidelity 
and Guaranty Company as surety (App. 35-36), and that 


15 


the application, with the accompanying appointment 
forms and other required documents, was completed by 
approximately April 20, 1954, and he mailed the applica¬ 
tion with the accompanying documents to the Superin¬ 
tendent of Insurance about April 23, 1954 (App. 36-36). 

The recorded serial number assigned by the United 
States Fidelity and Guaranty Company to appellee’s bond 
was furnished the Superintendent of Insurance by the 
appellee (App. 39) and the appellee exhibited to the 
Superintendent of Insurance an itemized statement, dated 
May 31, 1954, sent him by A. H. Baker & Co., Inc., the 
agent who wrote the bond on behalf of United States 
Fidelity and Guaranty Company. This itemized state¬ 
ment was receipted and showed payment by appellee to 
A. H. Baker & Co., Inc. on July 16, 1954 of the premium 
on this bond, which had been posted to the books of A. H. 
Baker & Co., Inc. as a charge against appellee under date 
of April 30, 1954 (App. 39, and Defendant’s Exhibit #2, 
App. 75). 

Mr. John H. Humphrey, of A. H. Baker & Co., Inc., 
appeared on behalf of the appellee at the hearing before 
the Superintendent of Insurance and corroborated appel¬ 
lee’s testimony that his company, A. H. Baker & Co., 
Inc., agent for the United States Fidelity and Guaranty 
Company, issued in April 1954 a bond for appellee’s 
broker’s license (App. 60) and identified the premium 
charge for that bond on Exhibit #2 (the A. H. Baker 
& Co., Inc. statement dated May 31, 1954 sent to appel¬ 
lee). Mr. Humphrey testified further that he could not 
give the exact day on which this bond was issued by the 
United States Fidelity and Guaranty Company, as surety 
for the appellee, but that it was during April 1954 (App. 
61) and was posted to the account of A. H. Baker & Co., 
Inc. on April 30, 1954 (App. 61), the day on which the 
bill for this bond was received by A. H. Baker & Co., 
Inc. from the United States Fidelity and Guaranty Com- 
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pany. The bill from the bonding company to A. H. Baker 
& Co., Inc. was exhibited to the Superintendent (App. 
61) as Defendant’s Exhibit #5 (App. 72). The bill dated 
April 30, 1954 identified the bond as follows: 

“To premium on bond for Herbert M. Pilzer, t/a 
Service Insurance Agency, insurance broker’s license 
bond, District of Columbia, $1,000.00, to 4-30-55.” 

Mr. Paul Thomas Sesson, Superintendent of Agents 
for the All American Insurance Company, also appeared 
on behalf of appellee at the hearing before the Super¬ 
intendent of Insurance. He testified that he specifically 
recalled that on April 1, 1954, or the first week of April 
1954, he transmitted to appellee on behalf of his com¬ 
pany the completed appointment forms, and also that he 
maintained a list of his agents to whom he sent the ap¬ 
pointment forms, and appellee’s name appears on the 
list of those to whom he sent the appointment forms 
(App. 68). 

Both Mr. Humphrey and Mr. Sesson, and also Charles 
Robert Silhavy, Manager of the National Union Fire In¬ 
surance Company, testified that they knew the appellee, 
but, nevertheless, in the interest of their companies, they 
independently investigated his reputation; that there had 
never been any complaint against the appellee, that he 
is trustworthy, possessed of a good reputation, and is a 
man of integrity. (App. 59-69). 

There was no testimony adduced at the hearing before 
Superintendent of Insurance which controverted the 
affirmative proof of (1) appellee’s integrity, good repu¬ 
tation or trustworthiness, (2) his intended good faith in 
the conduct of his insurance business, or (3) his worthi¬ 
ness of a license. No complaint had ever been received 
by the Superintendent of Insurance about the personal 
conduct of the appellee, or the manner in which he oper¬ 
ated his insurance business (App. 8). 
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However, at the hearing on April 14, 1955, certain 
other matters, foreign to the appellee’s conduct of his 
insurance business, to which we shall hereafter refer and 
which had no bearing on trustworthiness, good faith in 
the conduct of his insurance business, or worthiness for 
a license, were considered by the Superintendent of In¬ 
surance. Upon the basis of these foreign and unrelated 
matters, which were not indicative of untrustworthiness, 
nor of an absence of intent to act in good faith in the 
capacity involved by the license, nor of unworthiness for 
a license, the Superintendent of Insurance, on April 19, 
1955, denied appellee’s request for renewal of his bro¬ 
ker’s license for the year ending April 30, 1955, upon the 
grounds stated in his letter (App. 78) quoted below: 

“April 19, 1955 

Mr. Herbert M. Pilzer 
1401 Columbia Road, N. W., 

Washington, D. C. 

Dear Sir: 

Upon consideration of your application for license 
and the evidence and argument presented when you 
were heard in this office on April 14, 1955, I am not 
satisfied that you are trustworthy or that you intend 
to act in good faith in the capacity involved by the 
license applied for, or that you are worthy of a 
license. 

Your application is, therefore, denied. 

Very truly yours, 

Albert F. Jordan 
Superintendent of Insurance.” 

At this hearing only appellee’s broker’s license under 
the Fire and Casualty Act, for the year ending April 30, 
1955, was involved. 

The Superintendent of Insurance based his findings, as 
contained in the above quoted letter, upon the following 
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matters adduced before him at the hearing on April 14, 
1955: 

Entirely unrelated to his insurance business, appellee 
maintained plumbing and electrical telephone listings in 
the telephone book, for which he was charged by infor¬ 
mation in the Municipal Court of the District of Colum¬ 
bia with conducting a plumbing and an electrical business 
without being licensed therefor (App. 30). 

At the hearing before the Superintendent, one Reg¬ 
inald S. Beard, an employee of the District of Columbia, 
was permitted to testify that these charges had been filed 
in the Municipal Court and were then pending. Objection 
was made on behalf of the appellee that, in passing upon 
appellee’s trustworthiness, the Superintendent of Insur¬ 
ance was not entitled to consider an unproved pending 
charge. The Superintendent of Insurance rejected ap¬ 
pellee’s contention. From the colloquy which ensued, it 
is obvious that the Superintendent of Insurance was of 
the opinion that the charge was alone determinative of 
untrustworthiness and that he was not to be guided by 
the underlying facts, which were the basis for the filing 
of the information in the Municipal Court (App. 29-32). 

In Katz v. Moss, 55 N.Y.S. 2d, 131, the Court said: 

“Granting that reasonable latitude is accorded at an 
administrative hearing and that the responsible head 
of the department is not held to the strict rules of 
evidence required in a court of law, such latitude 
does not warrant an abandonment of any and all 
standards and a determination which can only be re¬ 
garded as stemming from the mere whim or caprice 
of the official. ‘Fair Play’ must be accorded and this 
connotes at least a moderate amount of proof. Mat¬ 
ter of Heaney v. McGoldrick 286 N.Y. 38, 45, 35 N.E. 
2d. 641, 645. 

“To sustain the action taken herein, or threatened 
to be taken, 'would require a departure from estab¬ 
lished standards and the acceptance of an ‘arrest’ 

‘ or a mere ‘summons’ to answer an alleged violation 


—although unable to survive the scrutiny of the 
court room ... as the equivalent of a conviction. 
The mere idea is abhorrent to our theory of govern¬ 
ment. 

• • • • 

“Concededly there is no property right in a license 
granted by governmental favor. Once given, how¬ 
ever, it may not, save in exceptional circumstances 
not here presented, be taken away at the option or 
whim of the licensor. Additional facts revealed by 
the moving papers add to the inequity of the situa¬ 
tion. Petitioner, as stated, has held this license, 
under annual renewals since 1930. Into the business 
he has put his life savings, presumably, for him, a 
considerable investment. For aught that appears to 
the contrary, he is a reputable citizen and member 
of the community, a married man with three chil¬ 
dren, one of whom is now serving as a member of 
our armed forces overseas.’’ 

Also see the cases of D.B.M. Amusement Cory, v 
Thorot, 29 N. J. Super, 462, 102 A. 2d. 774 (1954); Feder 
v. McCaffrey, 110 N.Y.S. 2d. 488, 491; People ex rel , 
Zaransky v. City of Chicago, 293 Ill.App. 301, 12 N.E. 
2d. 239; and Corro v. Moss, 184 Misc. 1050, 56 N.Y.S. 2d. 
652, 654. 

The colloquy between the Superintendent of Insurance 
and counsel 4 during the examination of the witness Reg¬ 
inald S. Beard, by the assistant corporation counsel, Mr. 
Umstead, is quoted below. (App. 29-32) 

“Mr. Umstead: One further question. Are you 
aware of the fact that at the moment, there is pend¬ 
ing in the Municipal Court of the District of Colum¬ 
bia information alleging certain violations of the 
plumbing and electrical code of the District of Co¬ 
lumbia? 

Mr. Pilzer: Please don’t answer that, sir. I will 
object to that. That is irrelevant, whether he is en- 

4 The Mr. Pilzer who participated in the colloquy was not the 
appellee but his brother and attorney, Charles Jay Pilzer. 
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gaged or charged with a violation on some other 
department of the government would not prove it in 
any vray. 

Mr. Umstead: I am not asking him concerning 
the truth or falsity of the charge, I am asking him 
if he is aware of the fact that such a charge is pend¬ 
ing. The Superintendent of Insurance, before he may 
issue any license under 35-1335 and 1336 of that D. C. 
Code must be satisfied as to the individual’s trust¬ 
worthiness and anything which may affect the indi¬ 
vidual’s trustworthiness, certainly, I think the 
Superintendent vrould be entitled to take into con¬ 
sideration that particular fact and, therefore, I say 
it may be probative to that extent. 

Mr. Pilzer: May I say that we have here ample 
opportunity to get to all the facts which underlie any 
facts which may be pending. The facts themselves 
might be most provocative. 

Mr. Umstead: My understanding is that the Su¬ 
perintendent would certainly take into consideration 
any information Mr. Pilzer may wish to make avail¬ 
able to him. 

The Superintendent: Mr. Pilzer, in vour objec¬ 
tion, particularly as to the matter of relevancy, have 
you taken into consideration that the notice of the 
hearing which w"as read at the outset of this hear¬ 
ing, expressly refers to Mr. Pilzer having been for¬ 
mally charged with violating the law by operating 
or acting as an electrical contractor and plumbing 
contractor without being licensed so to do, is that 
the matter you are referring to, Mr. Umstead? 

Mr. Umstead: Yes. 

The Superintendent: Do you say that the notice 
of the hearing was too broad in its scope? 

Mr. Pilzer: No, sir. My contention is that while, 
of course, the Commissioner is perfectly justified and 
perfectly proper that he should call a hearing and if 
such information were called to ins attention as the 
basis for the hearing, such information would be rele¬ 
vant, but the main issue we are here to determine, 
whether or not he did, in fact, violate—, what we 
are here to determine is whether or not he is trust- 


21 


worthy and the mere fact that a charge is pending 
or not pending is not determinative, but the facts 
underlying the charge and the fact of whether he did 
or did not violate those provisions wonld be deter¬ 
minative of his trustworthiness and I think we can 
determine that here without reference to any other 
department of the government. 

Mr. Umstead: I was under the impression that 
the ultimate determination of whether or not what 
he did was, in fact, a violation of the Code would 
be determined by the Muncipal Court for the Dis¬ 
trict of Columbia, and that Mr. Jordan’s function at 
this point is to satisfy himself as to his trustworth¬ 
iness but I do not think he can determine that he 
is guilty of the charges pending before the court. 

Mr. Pilzer: I think for the purposes of this hear¬ 
ing—, I think the Commissioner can determine the 
problem to this, —to his satisfaction. 

The Superintendent: The Superintendent has no 
authority to determine whether or not Mr. Pilzer is 
guilty of the charge pending in court. However, I 
would like to know if it is vour contention that, in 
passing on the question of whether Mr. Pilzer is 
trustworthy, as the Superintendent is required by 
statute to do, he must ignore the fact that a charge 
bearing upon trustworthiness is pending in court. I 
am not sure that I understand your objection. Are 
you objecting to the witness testifying as to the fact 
that a charge is now pending in court? 

Mr. Pilzer: Yes. 

The Superintendent: Is that the gist of your ob¬ 
jection? 

Mr. Pilzer: Yes. 

The_ Superintendent: Is it your position that the 
Superintendent must not take into consideration that 
such a charge is pending in court? 

Mr. Pilzer: Yes, sir. 

The Superintendent: Then I must overrule your 
objection. Let him answer. 
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Mr. Beard: I am aware of such charges in muni¬ 
cipal Court.” 

Thereafter appellee explained that he had never en¬ 
gaged in either the plumbing or electrical business, that 
the telephone listings were and had been maintained for 
about seven years only in relation to appellee’s pur¬ 
chases, exclusively for his own use in properties person¬ 
ally owned by him, of plumbing and electrical equipment 
and supplies at wholesale discounts (App. 42-51, 53, 56- 
58), and that this procedure was known to and suggested 
to appellee by wholesale houses to avoid criticism of the 
wholesale houses by electricians and plumbers, their cus¬ 
tomers, for selling to a retail consumer at wholesale 
prices. The appellee’s explanation of the circumstances 
relating to these telephone listings was not contradicted. 
As a matter of fact, the witness Reginald S. Beard, who 
was an investigator for the Department of Occupations 
and Professions in the District of Columbia Government, 
conceded that these purchases, insofar as he knew, were 
made by the appellee only for his own use and that he 
had obtained no evidence or information that appellee 
had ever engaged in the plumbing or electrical business 
(App. 26, 27, and 28). 

Although these telephone listings were not in violation 
of law, because the appellee had never engaged in the 
plumbing and electrical business, he directed the tele¬ 
phone company, by letter, to discontinue them (App. 44 
and defendant’s Exhibit #4, App. 70-71). Later, on 
June 2, 1955, when the Municipal Court charge was tried, 
appellee was found “not guilty” (App. 7, par. 9 of com¬ 
plaint). 

Appellant did not deny any of the allegations of the 
Complaint as amended. His motion for summary judg¬ 
ment was filed without controverting affidavits and with¬ 
out any answer to the complaint. Prior to the hearing 
on appellant’s motion for summary judgment and ap- 
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pellee’s motion for permanent injunction, treated as 
appellee’s motion for summary judgment, appellant had 
informed counsel for appellee and the lower Court that 
no denial -would be made of any of the facts alleged in 
the complaint and that it was his intention not to file 
any answer to the complaint but to stand upon his motion 
for summary judgment 

On the basis of this representation to the Court (App. 
81), embodied in a stipulation which in effect admitted 
the allegations of the complaint, there existed no genuine 
issue of fact, and the court declared that the Superin¬ 
tendent’s decision and refusal to renew appellee’s license 
was without reasonable basis or support in the evidence. 

Appellant’s brief seeks to justify his decision, as Su¬ 
perintendent of Insurance, that he w T as not satisfied that 
appellee was trustworthy, or intended to act in good faith 
or was worthy of a license, upon three propositions: 

1. Appellee was guilty of acts of deception in connec¬ 
tion with the plumbing and electrical telephone listings in 
the telephone book; 

2. Appellee was lax in his business dealing; and 

3. Appellee violated the insurance laws of the District 
of Columbia in operating his business from May 1, 1954 
until March 1955 without first having obtained an insur¬ 
ance broker’s license. 

With respect to the first of these contentions, it is ap¬ 
parent from the record that the Superintendent was of 
the opinion that appellee was not trustworthy, nor worthy 
of a license, because of a charge pending in the Municipal 
Court, of operating as an electrical and plumbing con¬ 
tractor without a license,—a charge which was disproved 
by the acquittal of the appellee and was convincingly 
explained without contradiction. The appellee bought in 
quantity for use in his own buildings plumbing and elec- 
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trical supplies at wholesale prices. The sellers knew these 
supplies were for his own use because they collected the 
use tax on each purchase (App. 49). This conduct was 
not deceptive, immoral, dishonest, nor did it contravene 
any existing law. 

The next proposition urged in appellant’s brief, that 
appellee’s conduct evidenced laxness in his business deal¬ 
ings, is obviously predicated upon the fact, that, after 
filing his application on April 23, 1954 for renewal of his 
broker’s license, appellee did not thereafter check on 
whether it had been issued, and consequently he did not 
promptly discover that the broker’s license had not been 
issued to him. This single act of inadvertence is not 
alone competent or sufficient to justify the conclusion that 
the appellee was not trustworthy or unfit for an insurance 
license. 

The failure of appellee to sooner discover that his 
broker’s license had not been issued was caused, in part 
at least, by dilatory processing by the appellant. The 
Superintendent of Insurance does not issue these licenses 
promptly. Delay in the issuance of licenses is customary 
and anticipated. Because delay is usual in the processing 
of these licenses, the continuance of business by insurance 
brokers, pending renewal of their licenses, is permitted 
by the Superintendent (App. 21-23, par. 4 of Complaint, 
App. 5). Even without these extenuating circumstances, 
this single oversight can hardly be deemed as substan¬ 
tial evidence wmrthv of overturning a reputation for 
trustworthiness established by the appellee in the period 
of fifteen years as a licensed insurance broker. 

Counsel for appellant finally argues that appellee acted 
as an insurance broker without being licensed from May 
1, 1954 until March 1955, when he discovered that his 
license had not been issued. But this was not the basis 
upon winch the Superintendent predicated his refusal to 
renew appellee’s license. The statement of appellant’s 
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counsel on page 13 of his brief, that appellee violated the 
insurance laws of the District of Columbia, is not the 
ground upon which appellant denied appellee’s license. 

Title 35, sec. 1336 3 D.C.Code, 1951 Ed., sets out the 
conditions under which an insurance broker’s license shall 
issue under the Fire and Casualty Act. This section, 
among other things, provides the Superintendent shall 
issue the license applied for “when he is satisfied that 
the person to be licensed is (a) competent and trust¬ 
worthy and intends to act in good faith in the capacity 
involved by the license applied for * * # and is worthy 
of a license.”® 

Title 35, section 1339 D.C. Code 1951 Ed., provides that 
renewal of all expiring licenses shall be issued by the 
Superintendent upon application in writing by applicant 
for any such license, subject to the conditions of Title 
35, sec. 1340, and subject also to the provisions for exam¬ 
ination, as set forth in Title 35, sec. 1336, and upon pay¬ 
ment of the applicable fee prescribed in Title 35, sec. 
1345. 

Title 35, sec. 1340, D.C. Code 1951 Ed., provides that 
the Superintendent may revoke, suspend or refuse to re¬ 
new the license of any broker and policy-writing agent 
when and if it appears conclusively that the license is¬ 
sued to such person was obtained by fraud or misrepre¬ 
sentation, or that such person has committed certain acts, 
one of which is to violate any of the insurance laws of 
the District of Columbia. In denying the renewal of 
appellee’s broker’s license, none of the acts specified in 
sec. 1340 were included as the ground on which appellant 
denied renewal of appellee’s license. 

8 Appellant’s brief, pages 5 to 8, quotes this section. 

® Does not apply to renewals. Atlantic Ins. Agency v. Jordan, 
- U.S.App.D.C. - (Decided 11-17-55). 
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The Superintendent refused renewal of appellee’s bro¬ 
ker’s license on what he conceived to be grounds pro¬ 
vided by Title 35, sec. 1336. In order to make it clear 
and unambiguous that he acted under this section and 
not under section 1340 for violation of insurance laws, 
his letter of denial (App. 78) followed verbatim language 
contained in section 1336, —that he, the Superintendent, 
was not satisfied that the appellee is trustworthy, intends 
to act in good faith in the capacity involved by the license 
applied for, or is worthy of a license. The notice of the 
administrative hearing expressly referred only to Sec. 
1336 (App. 6 and 14-15). 

Title 35, sec. 1340, provides that the Superintendent 
may refuse to renew a license under the Fire and Cas¬ 
ualty Act when violations of the insurance laws are con¬ 
clusively proved to his satisfaction. Sec. 1340 empowers, 
but does not compel, the Superintendent to refuse to re¬ 
new a license upon such proof; that he did not do so in 
this instance is evident from the fact that he expressly 
stated that his refusal was upon grounds embraced in 
sec. 1336. Obviously, the Superintendent did not choose 
to base his refusal to renew appellee’s license under sec. 
1340 because the proof that appellee had filed his appli¬ 
cation for renewal was convincing. 

Under sec. 1340, the Superintendent was required to 
specifically predicate his refusal to renew appellee’s 
license upon the ground that appellee violated provisions 
of the Insurance Laws of the District of Columbia, if this 
had been the basis for his action. This Court, in Atlantic 

Insurance Agency v. Jordan, - U.S. App. D.C. - 

(decided November 17, 1955) said: 

“The latter (Superintendent) did not say that it 
appeared to him ‘conclusively’, as is required by sec. 
35-1340, that there had been established a predicate, 
spelled out from that section, for a refusal to renew.” 


Insurance companies, agents and brokers seldom, if 
ever, receive their licenses, although timely applied for, 
until after the licensing year has commenced. Pending 
receipt of licenses, applicants are permitted by the Super¬ 
intendent to continue writing insurance, even though, 
strictly speaking, the continued writing of insurance be¬ 
fore a license is actually issued may be in violation of 
insurance laws. To have refused renewal of applicant’s 
license upon this ground would have required similar 
treatment of each licensee, or at least treatment which 
would not be discriminatory. 7 The appellant did not re¬ 
fuse to renew appellee’s license upon this ground and his 
counsel cannot shift the ground to one on which he did 
not base his conclusion. 

However, the proposition now urged by the Superin¬ 
tendent that appellee violated insurance laws in writing 
fire and casualty insurance while his application for re¬ 
newal license was pending, and before it was granted, 
is no longer tenable, by the Superintendent’s voluntarily 
issuing to the appellee the broker’s license retroactive 
to May 1, 1954. The Superintendent has validated ap¬ 
pellee’s writing of insurance business during this period. 
This proposition is hereafter more fully discussed in this 
brief. 

Appellant’s brief is largely devoted to a discussion of 
the proposition that the lower Court had no right to sub¬ 
stitute his judgment for that of the Superintendent, and 
that the economic position of the appellee resulting from 
the Superintendent’s refusal to renew his licenses can¬ 
not be considered. Appellee does not controvert the 
fundamental principles embodied in this general state¬ 
ment. The lower Court was mindful of the principle that 
if there was a rational basis for the conclusion reached 
by the Superintendent, he could not substitute his judg- 

7 Butler Oak Tavern v. Division of Alcoholic Beverage Control, 
- N. J. Sup. Ct. 116 A. 2d. 594. 
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ment for that of the Superintendent. On this subject, 
the lower Court stated (App. 2): 

“The statute vests in the Superintendent of Insur¬ 
ance of the District of Columbia broad powers to 
either grant and renew or refuse to grant or renew 
licenses to engage in the business of insurance bro¬ 
ker. Such broad authority is necessary for the pro¬ 
tection of the public because the insurance business 
involves a high degree of trust and fidelity. 

“One of the requirements for the issuance of a 
license or a renewal of a license is that the Super¬ 
intendent find that the applicant is a trustworthy 
person. 

“In this case, the Superintendent refused to make 
a finding that the plaintiff was trustworthy and, 
• therefore, on that basis denied the application for 
a renewal. 

“The Court may not substitute its own judgment 
for that of the Superintendent. The Court, however, 
does have authority to determine whether there is a 
reasonable, rational basis for the decision reached 
by the Superintendent and if there is a rational or 
reasonable basis, the authority of the Court ends and 
the action of the Superintendent must be sustained. 

“Bearing in mind the limitations on the power of 
the Court, nevertheless, the Court is of the opinion 
' that there is not sufficient rational basis for the find¬ 
ing that the plaintiff is not a trustworthy person. 
The acts charged against him are in the nature of 
peccadillos, at the most, and should not be used as 
a basis for what might be called ‘economic decapi¬ 
tation’ and a complete barring of the plaintiff for 
life from the insurance brokerage business. 

“The Court will deny the defendant Jordan’s mo¬ 
tion for summary judgment. 

“The Court will treat the plaintiff’s motion for 
a permanent injunction as a motion for summary 
judgment because that is what it is, in effect, and 
will grant it accordingly.” 
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The appellant in his brief selected ont of context the 
characterizations by the Court that the acts charged 
against the appellee “are in the nature of peccadillos”, 
at the most, and should not be used as a basis for what 
might be called “economic decapitation.” Appellant ar¬ 
gues that the Court below based his ruling upon a con¬ 
sideration of the economic results upon the appellee. This 
argument entirely disregards the express ruling both in 
the Court’s oral opinion (App. p. 2) and in the written 
judgment (App. p. 80), wherein the Court found that 
there was no rational or reasonable basis for the Super¬ 
intendent’s action and that it was without reasonable 
basis or support in the evidence. The Court’s comments 
on the nature of the acts upon which the Superintendent 
acted were fully justified. 

When the lower Court characterized the acts charged 
against the appellee as being “in the nature of pecca¬ 
dillos, at the most”, he may well have had in mind the 
thought similar to what was said by this Court in the 
case of Atlantic Insurance Agency v. Jordan, supra , that 
once the Superintendent had found the applicant for a 
license trustworthy, the presumption of trustworthiness 
continues. To overturn that presumption of trustworthi¬ 
ness and to take away a license in which property rights 
have become vested, substantial evidence ought to be re¬ 
quired, rather than acts which were in the nature of pec¬ 
cadillos, at the most. 

There was no evidence in the case of any deception 
or wrongdoing by appellee. The evidence showed him to 
be a man of good reputation, trustworthiness and integ¬ 
rity. 

The case of Federal Communications Commissioner v. 
WOKO, Inc., 329 U.S. 223, cited by appellant is not com¬ 
parable to the instant case. In that case, the application 
of the radio station for renewal of its license required 
answer under oath or affirmation of the ownership of the 
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station and the statute provided that a station license 
could be revoked for false statements in the application. 
The radio station in its application deliberately falsefied 
its application concerning its ownership, and this falsifi¬ 
cation was not caused by slight inadvertence nor was it 
an isolated instance, but that the station carried on the 
course of deception for approximately twelve years. The 
Commission could not be required to exercise the discre¬ 
tion vested in it to entrust the responsibility of a license 
to an applicant guilty of a systematic course of deception 
upon the Commission. The Court in its opinion, however, 
recognized its right to overturn the action of the Com¬ 
mission, if such action was arbitrary and capricious, but 
held that the evidence in that case was such that the 
Court on the evidence could not say the Commission’s 
action was arbitrary or capricious. 

Here there was no deception. All that can be said is 
that the appellee neglected to discover that the broker’s 
license, for which he had applied, had not been issued. 
No reasonable or fair-minded person could conclude that 
a single isolated act of inadvertence is sufficient to estab¬ 
lish the trait of untrustworthiness. The brief of the ap¬ 
pellant is significantly silent about one of the grounds 
on which licenses to the appellee were denied, namely, 
that appellee did not intend to use them in good faith. 
The Superintendent here is seeking to assume dictatorial 
powers and takes the position that no limitations can be 
imposed upon his decisions. 

The insurance laws enacted by Congress have not con¬ 
ferred, nor could they confer 8 upon the Superintendent 
a power that would entitle him to unreasonably, arbi¬ 
trarily and capriciously destroy, at his whim, any mem¬ 
ber of the group which requires his licensing. The 
insurance laws permit the Court to hold his discretion 
■within reasonable bounds. 


8 Yick Wo v. Hopkins, 118 U.S. 356, 6 S. Ct. 1064, 30 L.Ed. 220. 
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4. 

Where the controversy relating to the refusal of the 
Superintendent to renew appellee’s insurance broker’s li¬ 
cense for the year commencing May 1, 1954, and on which 
was based his subsequent refusal to issue licenses for the 
ensuing year, has now ceased to exist, because the Super¬ 
intendent later voluntarily renewed the earlier license, the 
grounds for his appeal, as well as the appeal itself be¬ 
come moot. 

The administrative hearing which the appellant. Super¬ 
intendent of Insurance, conducted on April 14, 1955 re¬ 
lated only to appellee’s application to renew his insur¬ 
ance broker’s license for the year commencing May 1, 
1954. Title 35, sec. 1336, D.C.Code 1951 Ed., provides that 
before the Superintendent may issue the license applied 
for, he is required by law to satisfy himself, among other 
things, that the applicant is trustworthy, that he intends 
to act in good faith in the capacity involved by the license 
applied for, and that he is worthy of a license. On April 
19, 1955, he refused to renew appellee’s license for that 
year, upon the ground that he was not satisfied that the 
appellee was trustworthy, that he intended to act in good 
faith in the capacity involved by the license applied for, 
or that he w’as worthy of a license. Thereafter, on April 
29, 1955, appellee applied for the same broker’s licence 
and a few days earlier application was made for a life 
insurance solicitor’s license for the ensuing, now current, 
year. On June 9, 1955, these later applications were also 
denied and licenses refused without further hearing upon 
basis of the hearing of April 14, 1955, upon the identical 
facts and grounds upon which Superintendent denied re¬ 
newal of the earlier license. By his complaint filed in 
the lower Court on July 7, 1955, appellee requested the 
Court to set aside the action of the Superintendent of 
Insurance and to compel the Superintendent of Insurance 
to issue to appellee broker’s and solicitor’s licenses and 
for general relief. 


The judgment set aside and cancelled as being without 
reasonable basis or support in the evidence the Super¬ 
intendent’s finding that he was not satisfied that appellee 
was trustworthy, that he intended to act in good faith in 
the capacity involved by the license applied for or that 
he was worthy of a license. The judgment also ordered 
the appellant to issue to appellee a broker’s license and 
a solicitor’s license for the 'license year which begem May 
1 , 1955 . No provision was made in the judgment that 
required appellant to issue a broker’s license for the pre¬ 
vious year. Thereafter, on September 23, 1955, appellant 
issued to appellee his broker’s license for the now cur¬ 
rent year commencing May 1, 1955, as required by the 
judgment of the Court below. 

Although not required to do so by the judgment of the 
Court below, at the same time, voluntarily and without 
compulsion, appellant granted appellee’s application ret¬ 
roactive to May 1, 1954 for his insurance broker’s license, 
and issued to appellee license for the year which began 
May 1, 1954 and ended April 30, 1955. At the same time, 
appellee’s check, which had accompanied appellee’s dupli¬ 
cate application filed April 6, 1955, payable to the order 
of Collector of Taxes D.C., in the sum of $135.00, the 
required license fee for the previous and entire license 
year (from May 1, 1954 to April 30, 1955) was cashed.® 

This license for the year beginning May 1, 1954 and 
ending April 30, 1955, which the Superintendent volun¬ 
tarily issued on September 23, 1955, and the license fee 
for the full license year in the sum of $135.00, which he 
requested and accepted voluntarily, was the identical 
license for the identical period that the Superintendent 
had previously refused to issue, after his administrative 
hearing on April 14, 1955. Since Title 35, sec. 1336 re- 

9 See par. 3 of Appellee’s Suggestion of Cessation of Grounds 
for Appeal and Exhibit therein referred to, filed in this Court 
Nov. 23, 1955. 
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quires that the Superintendent, before he grants the ap¬ 
plication for a license under the Fire and Casualty Act 
he shall satisfy himself that, among other things, the ap¬ 
plicant for the license is trustworthy, that he intends to 
act in good faith in the capacity involved by the license 
applied for and that he is worthy of a license, it must be 
conclusively presumed that the Superintendent on Sep¬ 
tember 23, 1955 so concluded when he issued the license 
and received payment thereof for the full license year. 

Title 35, sec. 1337 provides that all licenses issued 
under this chapter shall date from the first day of the 
month in which the application for license was made and 
shall expire on the 30th day of April next succeeding and 
payment of the fees for such licenses shall be prorated 
accordingly. 

It must also, therefore, be conclusively presumed that, 
in accepting payment for the full licensing year and not 
prorating the license fee to any part of the year, the 
Superintendent has acknowledged, and he is estopped 
from denying, that appellee’s application was duly and 
timely filed for the year commencing May 1, 1954 (ap¬ 
pellee filed two applications—one on April 23, 1954, which 
Superintendent previously claimed he had not received, 
and a duplicate application filed April 6, 1955, requesting 
license to be issued retroactively). 

In the case of Martel v. East St. Louis, 94 HI. 67, 69, 
the Court said: 

“• * * So long as the city retains defendant’s 
money paid for a license to pursue his trade or call¬ 
ing, with the knowledge of file purpose for which it 
was paid, it is immaterial whether the officers acting 
on behalf of the city were de facto or de jure officers. 
It can make no possible difference through what 
channel the money was obtained. It would be un¬ 
conscionable to permit the city to recover a penalty 
from defendant for pursuing a trade or calling, when, 
for the privilege of carrying it on, the city has re- 
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ceived and retains the consideration exacted of him. 
# • * Penalty is punishment for wrongful conduct, 
and how can it be said defendant is guilty of conduct 
for which he ought to be subjected to penalties de¬ 
nounced against wrongdoers, when he has paid the 
city, through persons who it is conceded were acting 
in official capacities on behalf of the city, for doing 
that of which complaint is made?” 

Because the Superintendent has now issued the broker’s 
license for the year ending May 1, 1954 and received the 
benefit of the fee for the full year for the license, he can¬ 
not be heard to say that it was unlawful for the appellee 
to have written fire and casualty insurance during the 
period covered by said license. It was established prac¬ 
tice for the Superintendent to permit insurance business 
to continue to be written pending application on renewal 
of applications, and to now allow the Superintendent to 
refuse renewal of licenses for the subsequent year upon 
the identical grounds that he refused renewal of a license 
which he has now voluntarily issued would be to permit 
him to invoke a penalty for conduct which the Superin¬ 
tendent has now approved and consented to. Volenti non 
fit injuria. Genoa v. Van Alstine , 108 HI. 555, 559; Zim¬ 
merman v. Gritzmacher, 53 Oregon 206, 98 P. 875, 21 
LJI.A. (N.S.) 299. 

In Browrdow v. Schwartz, 261 U.S. 216, 43 S.Ct. 263, 
264, the Court held that the case had become moot because 
there no longer was any actual controversy between the 
parties. The petition which was to compel the issuance 
of a building permit was dismissed by the lower Court 
and the dismissal was reversed by this Court. There¬ 
after, an application for writ of error was filed and al¬ 
lowed by the Supreme Court. During the period inter¬ 
vening between the reversal by this Court and the allow¬ 
ance of the writ of error by the Supreme Court, the In¬ 
spector of Buildings issued the permit. The Supreme 
Court said: 
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“It is urged that the permit was issned by the in¬ 
spector of buildings only because he believed it was 
incumbent upon him to comply with the judgment of 
the Court of Appeals and avoid even the appearance 
of disobeying it. The motive of the officer, so far 
as this question is concerned, is quite immaterial. 
We are interested only in the indisputable fact that 
his action, however induced, has left nothing to liti¬ 
gate.” 

Even if it be assumed that the Superintendent’s origi¬ 
nal refusal to renew appellee’s .broker’s license for the 
year commencing May 1, 1954 was proper, his subsequent 
voluntary renewal on September 23, 1955 of the license 
was a waiver of his right to refuse renewal of licenses 
for the succeeding year upon the identical ground. In 
other words, he cannot refuse renewal of the license for 
the current year upon grounds which related back to the 
previous year, of which he had full knowledge when he 
granted the license. 

This Court in Atlantic Insurance Agency v. Jordan, 
supra, so held, even though the Superintendent claimed 
that issuance of the original license would have been re¬ 
fused had the Superintendent been cognizant of all the 
facts. Here he issued the previous license with full 
knowledge of all the facts. 

CONCLUSION 

It is respectfully submitted that for the reasons stated 
under points 1, 2 and 3 of the Argument, the judgment 
of the lower Court should be affirmed. And if this Court 
agrees that this appeal and the grounds therefor are 
moot, as urged under point 4 of the Argument, then ap¬ 
pellant’s appeal should be dismissed. 

Alfred M. Schwartz 
916 Evans Building 
Washington, D. C. 

Attorney for Appellee 


